Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA857828

Filing date: 11/13/2017

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91235706

Party Defendant
Ziebarth Holdings, LLC

Correspondence KELLY K PFEIFFER

Address AMEZCUA-MOLL & ASSOCIATES PC

1122 E LINCOLN AVE STE 203

ORANGE, CA 92865

UNITED STATES

Email: kelly@amalaw.net, kelpfeiffer@aol.com

Submission Motion to Compel Discovery or Disclosure

Filer's Name Kelly K. Pfeiffer

Filer's email kelly@amalaw.net

Signature IKelly K. Pfeiffer/

Date 11/13/2017

Attachments ZHs MTC Discovery 11-13-17.pdf(112396 bytes )

ZHs MTC Discovery - Pfeiffer Decl 11-13-17 w exh.pdf(3722908 bytes )



http://estta.uspto.gov

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of United States Trademark Application SbltalB5040746
Mark: “NAUGLES’

DEL TACO, LLC, )
Opposer, )
Opposition No. 91235706

V.

ZIEBARTH HOLDINGS, LLC,
Applicant.

APPLICANT ZIEBARTH HOLDINGS, LLC'S MOTION TO COMPEL DISCOVERY

Pursuant to 37 C.F.R. 82.120(f) and Rule 37 of the Federal Rules of Civil Prqocedure
ApplicantZIEBARTH HOLDINGS, LLC (*Applicant) hereby moves to compé@pposeDEL
TACO, LLC (“Del Taco”) to comply with its discovery obftions as follows: lprovide
amended responses Applicant’s Interrogatories, Set One (“the Interrogatorie®) provide
amended responsesAgpplicant’s Requests for Production of Documents, Set One (“the RPD”)
and, 3)to the extent it has not alrgadone somake &ull and complete document production in
response tthe RPD.

FACTUAL BACKGROUND

Applicantserved the Interrogatoriesyd the RPDon Del Taco on September 29, 2017
Declaration of Kelly K. Pfeiffer, Esq., filed concurrently herew(tRfeiffer Declaratiori), | 3.
Copies of the Interrogatoriesd theRPD are attached to the Pfeiffer DeclarationEahibits A

and B respectively.On October 30 2017, Del Taco served written responses to the



Interrogatoriesand the RPD.Pfeiffer Dechration, 4. Del Taco’s responsese attachetb the

Pfeiffer Declaratioras Exhibits C and D respectively After thoroughly evaluating Del Taco’s

written response#pplicant concluded thewere incomplete, evasive and withheld information
and documents based on numerous, inappropriate objedion&hile Del Taco’s responses
were not accompanied by a document productgplicant did receive a latgerved production
via emailon the afternoon of Friday, November 3, 20PTfeiffer Declaréion, Y 5,Exhibit E

Although the email contained the erroneous subject line_of “Naugles v. Del"Tabah isa

different proceeding currently pending and actively being litigated before the TAgyBicant

assumedthe document productiopertained to this proceeding, Del Taco, LLC v. Ziebarth

Holdings, LLC and treated it is suchd.

Applicanthas made a goef@ith effort to informally resolve the issues contained in this
motion. Pfeiffer Declaration, 6. On November 3 2017, Applicant’'s counsel, Kelly Pfeiffer,
emaileda comprehensiv&-page letter t@ll threeattorneys who have been actingted Tacds
counseldetailing Del Taco’sfailure to comply with its discoveryobligations.Id., Exhibit F.
Among other things, the letter noted the application ofetbards standard protective order to

this casethe inappropriateness @fel Taco’s objections based oelevance andthe factthat

! Although Applicantnitially questioned the timeliness of the service of Del Taco’s discovery
responses, after an exchange of emaitls Del Taco’s counselpplicantaccepted Del Taco’s
position and notifiedel Taco’s counsel on the morning of October 31, 20d &2mailthat Del
Taco’s responses were deemed timely served stneeessfully, quickly anmformally

resolving thassue. Pfeiffer Declaration, 4]



Del Tacohad failed to produce anylocuments. Pfeiffer Declaration, 7. In her letter, Ms.
Pfeiffer asked Del Taco to provide amended responses to the Interrogatwdidtee RPD by
Friday, November 102017.The November 18 deadline passed withoMs. Pfeifferor anyone
in her office hearing from any of the thragorneys acting as counsel for Del Tacb

Because Del Taco ignoredpplicant’'s attempt to resolve this discovery dispute
informally, Applicanthadno choice buto file this motion to compel. Pfeiffer Declaration8
Del Taco’s failure tomake a goodaith effort to participate in meaningful discovery
unacceptable.

ARGUMENT

Applicant cannot reasonably conduct depositions, file a motiorufom&ryjudgment,

or issue followup discovery requests until Del Taco Haly complied with its outstanding

discovery obligations.

DEL TACO'S RESPONSES CONTAIN NUMEROUS, IMPROPER
“RELEVANCE " OBJECTIONS.

Del Tacds discovery responseassertmany improper objections suchrrelevant,”
“outsidethe scope ofthis proceeding,” and “nottassuein this proceeding.” Pfeiffer Declaration,

Exhibits C and D Spedfically, Del Taco assertedome form of“relevance” objection in

response to Interrogatories Nos425, 6, 7, 8, 16, 17, 18, 21, 23, Zhd 25, andh response to

2 Ms. Pfeiffer'sNovember 3, 201l tteraddressethe issue oDel Taco’s lack of a document
production because, at the time the letter was sent, Applicant had yet to eged@uments.
A few hours after sending the Novembé&tgtter,howeverMs. Pfeifferreceived a link to a

document production from someorteDeel Taco’s counsel’s office. Pfeiffer Declaratioff,q] 7.



RPD Nos3, 4,5, 6, 7,9, 10, 11, 113, 14, 3031, 32,33, and 35Withholding information and
documents on this basis is improper.

“Relevance” is a very broad concept in discovery. Each party generally has the right to
“obtain discovery regarding any nonprivileged matter that is relevant to anyspedim or
defense and proportional to the needs of the case,” considering the following factors:

— the importance of the issues at stake in the action,

— the amount in controversy,

— the parties' relative access to relevant information,

— the parties' resources,

— the importance of the discovery in resolving the issues, and

— whether the burden or expense of the proposed discovery outweighs its likely benefit.

Fed. R. Civ. P. 26(b)(1).

Whether the information sought would be admissible evidence at trial is not thedest u
Rule 26. “Information within this scope of discovery need not be admissible in evidence to be
discoverable.” Fed. R. Civ. P. 26(b)(1). Each pastyentitled to discovery of nonprivileged
information that is “relevant to any party's claim or defense” so long as it isdipiagal to the
needs of the case” in light of the factors set forth in Rule 26(b)(1).

Del Taco’s pleadings, i.e., the Notice of Opposition, by making the allegationg that i
does, gives Applicant the right to obtain related discovery and mandatory disclosord3eiro
Taco. The issues contained in Applicant’s discovery requests are taddterlallegations in the

Notice of Opposition. As such, Del Taco’s objections on this basis are not kesil-ta



Notwithstanding the foregoing, even if Del Taco raises a relevance objectisrstiit
required under the Federal Rsitgf Civil Procedure to permit inspection of the rennagn non
objectionable documents. Fed. R. Civ. P. 34(b)(2)(C).

Federal Rule of Civil Procedure 37(a)(3) provides that an incomplete or ewaswer
or response to a discovery request, including a request for production of documents, “is to be
treated as a failure to disclose, answer, or respond.” A responding party which, due to an
incomplete search of its records, provides an incomplete response to a disequest,rmay
not thereafter rely at triabn information from its records which was properly sought in the
discovery request but was not included in the response thereto (provided that thiengepaey
raises the matter by objecting to the evidence in question) unless tbesespsupplenméed in
a timely fashion pursuant to Rule 26(&ee Panda Travel, Inc. v. Resort Option Enterprises,
Inc., 94 U.S.P.Q.2d 1789, 17@P (T.T.A.B. 2009);Bison Corp. v. Perfecta Chemie B.V.
U.S.P.Q.2d 1718, 1720 (T.T.A.B. 198%ge alsol.B.M.P. § 527.01(e) ("Estoppel Sanction").

In short, Del Taco‘relevance” objections are iwmiolation of Del Taco’s discovery
obligationsif information or documents abeingwithheld on this basis.

Il. DEL TACO'S RESPONSES TO THE INTERROGATORIES MUST BE
AMENDED .

A. Del Taco’s Responses ttnterrogatories Nos. 7, 8, 11, 13, 14, 17, 18, 19, 24,
25, 26, 27, 29, 41, 43, 45, and ¥ust be Amended.

Instead of providing a substantive response to Interrogatories Nos. 7, 8, 11, 13, 14, 17,
18, 19, 24, 25, 26, 27, 29, 41, 43, 45, and 47, Del Taco merely refers Applicant to another
responserovided to a separate interrogatorg., “Del Taco directs Applicant to its response to
Interrogatory No. X."Pfeiffer Declaration Exhibit C. These responses are in violation of the

Federal Rules of Civil Procedure and the Trademark Rules and, therefore, mushedame



Federal Rule of Civil Procedure 33(b)(3) states, “Each interrogatory taubg extent it
is not objected to, be answerséparately and fullyn writing under oatli (emphasis added);
TBMP § 405.04(b). A response thainsists of nothing but directingpplicant to adifferent
response does not constitute a “separate” nor “full” response. As such, Del Taco’s responses to
Interrogatories Nos. 7, 8, 11, 13, 14, 17, 18, 19, 24, 25, 26, 27, 29, 41, 43, 45 vivldtdthe
Federal Rules of Civil Procedure and the Trademark Rules and, therefore, mushdecame

B. Interrogatories Nos. 20, 21, 22 and 28lust Be Answered.

These interrogatories seek informatiamd witnessesegarding signshat Mr. Ziebarth,
Applicant’s managing membersaw on display at a Del Taco restauranbr about April of
2014. Pfeiffer Declaration,Exhibit A. Applicant provided Del Taco with an exhibit to the
Interrogatories containing copies of pictures taken by Mr. Ziebarth which shovgtisatsissue
Id. Del Taco gave no substantive responsedhese interrogatoriesasserting only that its
“discovery is ongoing” and that it will supplement the responses “as we completeancin.’

Pfeiffer Declaration, Exhibit C

First and foremost, Del Taco brought this Opposition against Applicant and, therefore,
should be ready with the necessary evidence to make it case, especially evidenesdhat i
clearlywithin its own possession, custody or controlfdat, Del Taco’svariousotherdiscovery
responses touhese signs at issue as some kind of “advertising campaign” that supports Del

Taco’s assertion that has rights in the NAUGLES trademark. Pfeiffer Declaratiexhibit C.

As such, information regarding these sigasnin Del Taco’s own restaurashould be readily
available. A statement that “discovery is ongoing” is unacceptable at this stage.
Second, garty served with a request for discovery has a duty to thoroughly search its

records for all information pperly sought in the requesind to provide such information to the



requesting party within the time allowed for responding to the regBestNo Fear Inc. v. Ryle
54 U.S.P.Q.2d 1551, 1555 (T.T.A.B. 2000) (emphasis added).

Third, Federal Rule of Civil Procedure 37(a)(3) provides that an incomplete or evasive
answer or response to a discovery request “is to be treated as a failure to disclose, answer, or
respond.” A responding party which, due to an incomplete search of its repmdsles an
incomplete response to a discovery request, may not thereafter rely at trial orairgorfrom
its records which was properly sought in the discovery request but was natemhah the
response thereto (provided that the requesting party raises the matter by@lgettte evidence
in question) unless the response is supplemented in a timely fashion pursuaet 26 (BuEee
Panda Travel, Inc. v. Resort Option Enterprises,,|8d. U.S.P.Q.2d 1789, 179P (T.T.A.B.
2009);Bison Corp. vPerfecta Chemie B.v4 U.S.P.Q.2d 1718, 1720 (T.T.A.B. 1983¢e also
T.B.M.P. § 527.01(e) ("Estoppel Sanction").

Applicantis permittedto seek discovery on matters that are relevatitégroceeding’s
claims and defense$§he Notice of Opposition spefically alleges that Del Tacdaims rights in
the NAUGLES mark.SeeNotice of Opposition, 11-4, 7880 at Dkt. 1.These interrogatories
seek information directly related to this issue. For Del Taco to skse tigstions and fail to
provide theinformationrequested ian impropesstall tactic Given the foregoing, Del Taco must
amend its responses to Interrogatories Nos. 20, 21, 22 and 23.

C. Del Taco’'s Responses to Interrogatories No24 and 25Must Be Amended

These interrogatories seeks information regarding Del Taco’s most recent use of the
NAUGLES mark in connection with restaurant services, including specifes d#ft said use.
Pfeiffer DeclarationExhibit A. Instead of providing a goef@ith and substante/response, Del

Taco directed Applicant to its response to Interrogatory Nad?fedfer DeclarationExhibit C.



First, such a response is in violation of the Federal Rules of Civil Pregeudiscussed
in detail abovein Section II.A. Second, Del Taco’s response to Interrogatory 10 provides no
dates, and, therefore, is nonresponsive to Interrogatories Nos. 24.dh®&b5Taco is claiming
that its most recent usage was the alleged “advertising campaign” from Aprilétepicted in
Mr. Ziebarth’s photos, then it must, in fact, state as much. If, however, Del Teemming that
it has used the NAUGLES mark in connection with restaurant services menglyaban April
of 2014, it must amend its responses to reflecsame

Again, Applicant canseek discovery on matters that are relevanttie proceeding’s
claims and defenses. The Notice of Opposition specifically alleges that Del Taxsrdits in
the NAUGLES markSeeNotice of Opposition, -4, 7880 at Dkt.1. Given the foregoing,
Del Taco must amend its responses to Interrogatories Nos. 24 and 25.

D. Interrog atory No. 33Must Be Answered.

This interrogatory seeks information regarding Del Taco’s allegation in the Nutice
Opposition that it “continues to sell menu items associated with NAUGLESS iDel Taco
restaurants today. Pfeiffer DeclaratidBxhibit A. Del Taco gave no substantivesponse,
asserting only thaits “discovery is ongoing” and that it will supplement the response “as we
complete our searchPfeiffer DeclarationExhibit C.

Again, Del Taco brought this Opposition and, at this stage, there is nefajtioteason
why it cannot answer a basic interrogatatiyectly relate to an assertion in its Notice of
Opposition.Surely Del Tacalid its due diligence prior to initiating this action and is prepared to
turn over evidence supporting its clainds statementhat “discovey is ongoing” is a blatant

stall tactic



Further, Del Taco’s response to Interrogatory No. 34, which asks for withesses on t
same subjectactually identifies two witnessethat have information regarding Del Taco’s
claimed menu items. Pfeiffer Declaratidexhibit C. This begs thenquiry: how does Del Taco
know these individuals have information regarding this topic if counsel has not aldaty a
them? If these two individuals have already been asked about Del Taco’s menu hgmssy
the information they gave to counsel not provided in response to Interrogatory Nbs@3fels
to reason that Del Taomuld only have identified witnesses with information regarding menu
itemsby asking said witnesses if they do, in fact, have knowledge of the claimed menu items
and then the witnesses responded in the affirmafiveesponse that “disgery is ongoing” is
nonsensical.

There is nogoodf{aith reason for Del Tacs failure answer Interrogatory No. 3Rel
Taco musbe ordered to amend its respoase provide the requested information

II. DEL TACO'S RESPONSES TO THE RPD MUST BE AMENDED.

As an initial matter,Applicant notes that Del Taco’s responsdés the RPDmake
reference to “General Objections asserted on May 12, 2017,” a date which precedegtbé filin
the Notice of OppositiorPfeiffer DeclarationExhibit D. Del Taco’s responsesso state that it
is providing “Supplemental Responses to Applicant’s First Set of Request farmeats,”
which is also nonsensicatl. Applicantassumethese statements are typographical errors and/or
were inadvertently left in the document after besupied from responses from different
proceeding. As sucpplicant hagyiven these statements no weight.

A. Request No. 2 Must Be Answered.

Request No2 seeks documents related to Del Taco’s closure of any and all NAUGLES

restaurantsPfeiffer Declaration,Exhibit B. Del Taco provided no response, only meritless



objections, namely that thisequest “contains no limitation in scope or timd&feiffer
Dedaration,Exhibit D.

First, Del Taco may not raise this objectiand theraltogetherfail to answer the request
or produce responsive documerifsobjecting to a request, Del Taco must stidie grounds,
then the production must be completed no later than the time specified in thd.rEqdeR.
Civ. P. 34(b)(2)(B). An objection must state whether any responsive materiaksirgevithheld
on the basis of that objectioAn objection to part of a request mggtecify the part and permit
inspection of the resked. R. Civ. P. 34(b)(2)(Qemphasis added)n response to Request No.
2, Del Taco did not attempt to provide even a pargaponse or production, in violation of
FederalRule of Civil Procedure 34.

Second, aesponding party which, due to an incomplete search of its records, provides an
incomplete response to a discovery request, may not thereafter rely at trial orairorfrom
its records which was properly sought in the discovery request imaiaincluded in the
response thereto (provided that the requesting party raises the matter byg@ljettte evidence
in question) unless the response is supplemented in a timely fashion pursuaset 26(@uEee
Panda Travel, Inc. v. Resort Optiomteérprises, Inc.94 U.S.P.Q.2d 1789, 179P (T.T.A.B.
2009);Bison Corp. v. Perfecta Chemie B.¥.U.S.P.Q.2d 1718, 1720 (T.T.A.B. 1983¢g also
T.B.M.P. § 527.01(e) ("Estoppel Sanction").

Del Taco has asserted rights in the NAUGLES tradengkNotice of Opposition, 1
1-4, 7880 at Dkt. 1. As such, Applicant has the righttmduct discovery regardiddAUGLES
restaurants owned or operated by Del Taco, including closures of the same. @/fikcGmay

take issue with the fact that no limitatiaas placed on the scope or time of this request, it is not

10



an excuse or reason to fail to answer altogether. As such, Del Taco must providamtigabst
response to Request No. 2 and produce responsive documents if any exist.

B. Request N0.33 Must Be Answered.

Request No. 33 seeks documents related to any consumer or marketing testing Del Taco
has received or conducted relating to Del Taco’s use of the NAUGLES trademaakyfor
services or productPfeiffer Declaration,Exhibit B. Del Taco provided naesponse, only
meritless objections, namely that thexjuest “seeks production of documents unrelated to any
claim or defense.Pfeiffer DeclarationExhibit D.

The Notice of Opposition alleges that Del Taco enjoys residual goodwill in the
NAUGLES trademark and Del Taco has based its claim of Misrepresentation of Source on this
allegation SeeNotice of Opposition, 1 4, 60, 67, @8 at Dkt. 1. Any consumer or marketing
tests Del Taco has received or conducted relating to the NAUGLES trademddk direatly
speak to the veracity of this allegation. Therefore, the documents sought acg, ield@ed to a
claim or defense. As such, Del Taco must provide a substantive response to ReqG8sami
produce responsive documents if any exist.

C. Request No.34 Must Be Answered.

Request No. 34 seeks documents related to Applicant's NAUGLES mark, “including
without limitation news articles about Applicant and/or Naugles Corp., commumicaith
third parties, social media pages, social medimments, blogs and blog comments.” Del Taco
provided no response, only meritless objections, namely that this Request “seeksiqoraxfuc
documents unrelated to any claim or defense.”

If objecting to a request, Del Taco must sthie grounds, then the production must be

completed no later than the time specified in the request. Fed. R. Civ. P. 34(b)(2)(B). An

11



objection must state whether any responsive materials are being withheld on shef lihat
objection.An objection to part of a request must @pethe part and permit inspection of the
rest.Fed. R. Civ. P. 34(b)(2)(Qremphasis addedn Response to Request No. 34, Del Taco did
not attempeven a partiatesponse or production, in violation of Federal Rule of Civil Procedure
34.

Not only does the Notice of Oppositiomakereference to Applicant’s Twitter Account
as well as specific news articles about Applicant and/or Naugles’' €oige of its NAUGLES
mark but it actually attaches as exhibits copies dhese types ohews articles and tweets to

the Notice SeeNotice of Oppositiony 2224, 27,28 andExhibitsH, I, J and Ktheretoat Dkt.

No. 1.1t is disingenuous for Del Taco to now claim that the types of documentscihexttas
exhibits to its own Notice of Opposition are now “unrelated” to this proceeding.

The documents soughh Request No. 34are clearly relevantWithout question,
responsivelocuments are within Del Taco’s possession, custody or control. As such, there is no
credible reason for Del Taco’s failure to answer or produce responsive documentacbBel T
must provide a substantive response to Request No. 34 and produce responsive docanyents if
exist.

D. Del Taco’s Response tdrequest No.35 Is Non-Responsive And, Therefore,
Must Be Amended

Request No. 35 seeks documents related to “discussions, correspondence, disputes,
controversies or proceedings of any kind or nature between Del Taco atidrdmpartywhich
involved Del Taco’s NAUGLES mark, including without limitation, communication oriasoc
media pages and blog$feiffer DeclarationExhibit B. (emphasis addedsteadof providing
a responseaegarding documents related tinird parties Del Tacostates that iwill produce

documents relating t6Applicant and Christian Ziebarth’s infringing use of the NAUGLES

12



trademark’- two parties that do not constitute “third parties.” Del Taco’s response themgoes
to state that “it is unaware of yathird party use of NAUGLES in restaurant services,” but does
not state whether or not any responsive documents &faffer Declaration Exhibit D. Del
Taco’s lengthy response faito givea straightforward answer to RPD No. 35.

Request No. 35 specifically asks for documents between Del Taco anbdirangarty
There are only three appropriate responses to a request for production of documents: 1)
statement that there are responsive documents and that either they will beegorodugll be
withheld on a claim of privilege; 2) a statement of an objection with appropragens or 3) a
statement that no responsive documents exist (e.g., lost or destroyed or thauthentto@re
not within its possession, custody, or contr8¢eNo Fear Inc. v. Rule54 U.S.P.Q.2d 1551,
1556 (T.T.A.B. 2000); Fed. R. Civ. P. 3@el Taco’s responsdoes noffall under anyone of
these threecategoriesbecause it does not clearly state whether orregponsive documents
exist.

Because Applicant andir. Ziebarth are not “third parties,” this response is -non
responsiveDel Taco must provide a response that answers the request and produce responsive
documents if any exist. If no responsive documents exist, Del Taco must stath.as s
IV. TO THE EXTENT THAT DEL TACO HAS FAILED TO PRODUCE

DOCUMENTS BASED ON IMPROPER OBJECTIONS OR A FAILURE TO

RESPOND, IT MUST MAKE A FULL AND COMPLETE DOCUMENT
PRODUCTION.

As noted above, Del Taco made a document production in response to the RPD on
November 3, 2017. Pfeiffer Declaratidi{, 5, 7. However, Del Taco’s responses to RPD Ngs.
33, 34, and 35ither require amending or faib provide a substantive response altogether.

A party may be compelled to produce records or other evidence in its possession or

control in response to a demand for inspection. 37 C.F.R. §2.126("R. Civ. P. 37.Further,

13



the Federal Rules specifically stat&h& production must thelpe completed no later than the
time specified in the requesked. R. Civ. P. 34(b)(2)(B).

To the extent that Del Taco has failed to produce documents in response to RRD Nos.
33, 34, and/or 3%r has withheld documents on the basis of an improgectidn, Del Taco’s
November 3 document productionsiincomplete and requires supplementation. As such, Del
Taco must be ordered to make a full and complete document production.

V. CONCLUSION

Applicant cannot reasonably conduct depositions, file a motiorufom&ryjudgment,
or issue followup discovery requests until Del Taco Haly complied with its outstanding
discovery obligations. Each party has a duty to make a good faith effort to satisfyctihveedis
needs of its adversary. Fed. R. Civ. P. 26¢gE Emilio Pucci International BV v. Sachd&48
U.S.P.Q.2d 1383, 1387 (T.T.A.B. 2016) (taking into account the grounds for opposition and
proportionality, the Board found discovery requests tailored to the claims and frarsedkt
information that is clearly relevant)uehrmann v. Kwik Kopy Corp2 U.S.P.Q.2d 1303, 1305
(T.T.A.B. 1987); T.B.M.P. 8402.01.

Del Taco’s discovery responses fall well short of what is required to comtyitsi
discovery obligations. To the extent that Del Taco failed to produce documentpongedo
unanswered RPs or based on improper objectiob®l Taco’s failure tanake a goodaith and
completedocument productiois unacceptable.

REQUEST FOR RELIEF

Applicantmoves this Board for an Order compellibgl Tacq within fifteen (15) days
from the date of the Ordeto fully and completely respond to all Applicant’'s Septembeg9,

2017Interrogatories and Requests for Productbidocumentsincluding Interrgatory Nos.7,

14



8, 11, 13, 14, 17, 18, 19, 24, 25, 26, 27,2341, 43, 45, and 4@nd RequestNos. 2,33, 34,
and 35, without objections.

Applicant moveghis Board to direcDel Tacoto serve, wihin fifteen (15) days from the
date of the Order, electronic copies offattherresponsive documents and things to counsel for
Applicant at the expense Dkl Taca

Applicant moves this Board to diredel Tacoto withdraw its objections based upon
irrelevancedue to their inappropriateness abdl Taco’sfailure to support any basis for the
objections.

Applicantfurther moves this Board for any other reliefi@ems appropriate.

WHEREFORE, Applicant respectfully request that the Trademark Trial and Appeal

Board grant Applicant’s Motion to CompBiscoveryand grant all other appropriate relief.

Dated: November 13, 2017 Respectfully Submitted,

By: :
Kelly K. Pfeiffer

AmezcuaMoll & Associates, P.C.
1122 E. Lincoln Ave., Suite 203
Orange, CA 92865

Attorneys forApplicant
ZIEBARTH HOLDINGS, LLC
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CERTIFICATE OF SERVICE

| certify that a copy of the foregoil®gPPLICANT ZIEBARTH HOLDINGS, LLC’S
MOTION TO COMPEL DISCOVERY was served upoRINSMORE & SHOHL LLP,
counsel for Del Tacdyy emailingone copy on November 13, 2017 to the following individuals
listed as counsel of record for Registrant Del Taco, LLC ingtuseeding:

April Besl
april.besl@dinsmore.com
Govinda Davis
govinda.davis@dinsmore.com
Leanthony Edwards
Leanthony.edwards@dinsmore.com

DINSMORE & SHOHL LLP
255 E 5th Street, Ste. 1900
Cincinnati, Ohio 45202971

Kelly K. Pfeiffer

AMEZCUA-MOLL & ASSOCIATES
1122 E. Lincoln Ave., Suite 203
Orange, CA 92865

Attorneys for Applicant

ZIEBARTH HOLDINGS, LLC
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53" 7TUXH DQG FRUUHFW FRSLHV RI WHOU URAEMDIW RUHMSR DVHE

DWWDFKHG _KHUHWR DV ([KLELWV &HVER QVHMVAHFW QRO D FF

E\ D GRFXPHQW SURGXFWLRQ $OWHKRXIK QH\D\L VRILD/OION VXKW

l,



7DFRYV GLVFRYHU\ UHVSRQVHV DIWH$DQ G [%BKDQJI H ARX QX
7DFR , DFFHSWHG 'HO 7DFRYV SRV KWLRROUDQGJORWIAWRE HW
YLD HPDLO WKDW 'HO 7DFRYTV UHVSRRKXY ZXRAH GHIKPHG W XA
LQIRUPDOO\ UHVRGBYWRU WKEHR WLRXXKO\ 7 B F R DK PW L @/ HHO U H \
KRZHYHU , FRQFOXGHG WKDW WKH\ ZKKHOGQER PEWRDWH. R E
GREXPHQWYV EDVH G SBQ RXWPLHIWRK \R EIMHFWLRQV

:KLOH 'HO 7DFRYV UHVSRQVHV ZHUH \Q RW PEFRWERQLH !
UHFHLYH D ODWH WHWYHBDEORBRFWKRQGINHUGRROERU

$OWKRXIJK WKH HPDLO FRQWDLQHG WEHVHY UR@HRXNRV'X E KIIHA

GLITHUHQW SURFHHGLQJ FXUUHQWDWSBQEHIRU B Q\GK B FAV B ¥H O

LW SHUWDLQHG WR WKLY SURFHHGLQJ 'HO 7DFR [//& Y =LHE

$ WUXH DQG FRUUHFW FRS\ Rl WKHWR D\ ([KLHEEMLYHG LV DW

, KDYH PDGH D JRRR LRLRMKPBORUWHVROYH WKH LVVXHV
2Q 1RYHPEHU , \CH Q V¥ R\PFS 0 M K Ph@DYHLW W/ H US®GHWDLOLQJ 'H
IDLOXUH WR FRPSO\ RE®IK D:W VRERIWRRHYB HAWVHO! ZDV DGGUH'
%HVO , DOVR HP DLOHVEWARS MR/ VIRIGW WZ BWVR WKHUVDWMVRDZ LU
ZKRP , KDYH EHHQ FROFEXQICADNLWKHLY SURFHHGLQJ + OV *RY]|
/HDQWKRQ\ (GZDYG ¥R WHPW MRS\ RI P\QHRW WREKHI®/ KDHMWMB R D
([KLELW )

$PRQJ RWKHU W KLROWW GPW O \I & SRIDLFG® WL R @ 0RQ GADKUHG 96 U R
RUGHU WR WKL\RSDVBIWWGHVM RS 8@V 7BFRIE RBDMHFOHY D Q FH
WKDW 'HO 7DFR KDG SURGXFHG QR GRRAGAH R MH/Q G D& NHHY SIRQ

WKH QWHUURHBDSREBELHYVLOQG WKYHPEMKH DIWHUQRRQ RQ 1R



after , VHQW P\ OHW \W HP D,LOHIFHRPY N 8 PIHIRVQFHR X@Q VH O TAD RRI L F |
FRQWDLQLQJ D OLQN WR D GREXPHQW SURGXFWLRQ DV GHWI
UHVSHFW WR P\ RHUWIPHDIG/HGHG X VYRR MUK HU HOMBRQURYDW R UL H
WKH 1RYHBEHDGOLQH SDVVHB QW KRXRY RH LFFUDRM RU MXKIHIUR
WKUHH DWW RU G\ \7 IDAFFRVIVQB RX Q VH O
%HFDXVH 'HO 7DFR LJQRUHG P\ DWW HPSXWW R Q HRWURPDMOHD

QR FKRLFH EXW WR ILOH WKLV PRWLRQ WR FRPSHO

, GHFODUH XQGHWWUSBQDOMKHROBBWRWWKHRBGPWHIGFD WK
IRUHJRLQJ LV WUXH DQG FRIBDHFN 1RMHFXBEHHIG RQ BWMKHDJIX QD
&DOLIRUQLD

7KH XQGHUVLJQHG EHLQJ ZDUQHG WKBWFPZNEMXO SXQVUN |
ILQH RU LPSUILBROKPHQWGHW 8 6 & VKFK ZDQGI XMXDMOVH VWD
WKH OLNH PD\ MIORSD WG IR IH WAKKHH DYSESI@QIWF [RW LIR@\ RIWH J3R/FXU D W L F
WKHUHIURP GHMBOWWHPHQWNDAD B RIVEMHU RZQ NQRZOHGJH DUl

PDGH RQ LQIRUPDWLRQ DQG EHOLHI DUH EHOLHYHG WR EH W!

L __ BBBBBBBBBBBBB
.HOO\ . 3IHLIIHU

SWWRUQH\ IRU $SSOLFDQW =,(%$57+ +2/',1*6 [//&
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/KLV ([KLELW LV D VHW RI ,QWH
FRQWDLQV H[KLELWYV LWVHOI
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% ()25( 7+( 75%$'(0$5. 75,%/ $1' $33($/ %2$5"
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$33/.&%$1796 ), 567 6(7 2) ,17(552*$725,(6 126

3IXUVXDQW WR WKH 7UDGHPDUN 5XOHYD GMHKH X OrRU\L DRO
$SSHDO %RDUG 377%$%° DQG WKH DSG GBUAFDFREHIGHK YHG H)bEG ™ 5 X
7TDFR //& °3'HO 7DFR™ LV KHUHE\ UHDRIGU HG ®/\R ID@®Q VDUH W VIS |
RDWK HDFK RI WKH IROORZLQJ QWHUURJDWRULHYV

'(),1,7,216

7KH IROORZLQJ GHILQLWLRQV DQG RQ VWK F,\W WRHQNU R/
KHUHLQ

7KH SKUDVH 3'HO 7DFR’ VKDOO PHD® Q@SSRWNH QWOR

IRUPHU RZQHU RIHFSOR\GIH HVAHNRWDHY RVJRPWHDWWRUHVHQ

RQ LWV EHKDOI DQG VKDOO LQFOXIGHLDWH SSDHGHPRM VARRPLS DY

RZQHG RU SDUWLD®O\RRZRW &HUX B ¥ IOEKWDH GZ ERRE Q QN KH. 8 QL W |

D IRUHLJQ FRXQWU\



3, GHQWLI\" PHDQV SURYLGH WKH \@DPKN RH®WXH \ QX
NQRZQ FRQWDFW LQIRUPDWLRQ LQARGROLDG EUMMKRXIN SKPQ|
DQG RU DQ HPDLO DGGUHVYV

7KH WHUPV 3WUDGHPDUN’~ RU 2P DURD UNMW OKREGIO W E\D
PDUNV FHUWLILFDWLRQ PDUNV DQG WUDGH QDPHV DV GHILQ

7KH SKUDVH 31RWLFH Rl 2SSRVLWLRQ  VKDOO PHDQ
ILOHG -XO\

7KH WHUP 3$QWDHUS$ S'IKDLF® @W TV $MVZHU ILOHG $XJ.

7KH WHUPV 3DOO’" DQG 3HDFK MXDQG EHBDFRQVWUXH

7KH WHUP 3DQG’° VKDOO EH FRQVYWUWXB GDWR VED®mXG
ORJLFDO HTXLYDOHQW RI 3DQG RU ’

7KH XVH RI WRHRY IDQQAXDROWG | R 0 \BR X QB O XO3HY YWLKEH Y

*(1(5%/ ,16758&7.,216

,] \RX FODLP WKDW DQ\ LQIRU P DOMLIIRVH UW/HATDXW M VWAHKGEH LC
WKH SULYLOHJH RFROBPUARHE WEE WEIHRD®OMIWKIHRQURYHOHIH LV FO

'HO 7DFRYV UHVSRQVHV WR WKH RREBRIURQPSWOA
VXSSOHPHQWHG WR LQFOXGH VXEV HTRUHGMNDAHD ET WIKU W& H QJ R
RlI 5XOH H RI WKH )5&3

,17(552*$725,(6

,17(552*$725< 12

BURYLGH WKH SK\VLFDO DGGUHVVHUFDE-ONZHWYW DX BB BV

DQG WKH SUHVHQW WKDW ZHUH RU BEUHHQD/MH® 21$8*/(6" D



,17(552*$725< 12

'"HVFULEH DOO IDFWMVDRIGL FK UGNXB VIWRLOH-®R ( DFR M. O3H 86
DSSOLFDWLRQ VHULDO QR PWRIDFRKH@DHIGU B $VFRO DVD W
HDVH RI UHIHUHQFH

,17(552*$725< 12

,GHQWLI\ DOO ZLWGHWVRIV ZK R/ Kk RIQMR BOBX W HGJIJWR WRK ZH
RI WKH GHFLVLRQ@ SR LEOMW BR 7Y H Y LKOLAE IOR $

,17(552*$725< 12

,GHQWLI\ WKH VRXUFH Rl WKH GUDZQ®F WLRHG ZR @ K- X8B3
DSSOLFDWLRQ VHULDO QR KLHD) PO R G LRI CEQX®V FQRROW D E WL
IRU WKH DUWLVW LIVPQBZQ®UBZEQS\URWRV VWD FKKICE IKW % |IRU
UHIHUHQFH

,17(552*$725< 12

'HVFULEH LQ GHWND XKQ GMKIW DR WQ YE\WLAHD X \DWIBD R FLKW V
LQWHQW WR XVH WKM VY$i$+Q(A @ KL ERWPHUEES 8% FRQQHFWL
WKH VHUYLFHVY LGHQWLILHG LQ 86373 IS WD WLARLQD ¥ WDLL 50

([KLELW %

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LRIRQBBWWRQ HMH I UBD
ZKLFK L O ObowaNideD WHWLIHMQYW W R XV H D/\KNHHEB 1/J 6([ R DELNV %
FRPPHUFH LQ FRQQHFWLRQ ZLWK WKSOWLHDYWIHHY 6 KUHLDVDL LIRH (

SULRU WR ILOLQJ VDLG DSSOLFDWLRQ ([KLELW $



,17(552*$725< 12

'RHV 'HO 7DFR SUHVbbGaiide\L QW HQ® KDR KK\DH WKH 1$8*/(6 P
LQ ([KLELW % LQ 8 6 FRPPHUFH LQ FRQQHFWLRQ ZLWK WK}
VHULDO QR ([KLELW $ "

, 17(552*$725< 12

.| WKH DQVZHU WR ,QWW WQRWKW R GHPD®/Q YIB F®WYRDQG H
FLUFXPVWDQFHV WK DM/ 5QWWQWODVDEW IN[LVWV WRGD\ W]
PDUN DV VHHQ LQ ([KLELW % LQ 8 6 WKRPPHUFHFIHY PORYQHIH
DSSOLFDWLRQ VHULDO QR ([KLELW $

,17(552*$725< 12

.| WKH DQVZHU WR ,QWHUURJDWRUQWRI\ DIOW LDL WEHV D |
LQIRUPDWLRQ D BbBngWide' iHtent DVFIRWVH[LVWYV WRGD\ WR XVH WKH
VHHQ LQ ([KLELW % LQ 8 6 FRPPHUFHYQQER®YEBFIWLBE3Z2 \DIK
VHULDO QR ([KLELW $

,17(552*$725< 12

'RHV '"HO 7DFR FRQWHQG WKW L& WKX& WS@DVGCH\PRROG D W I
LQ ([KLELW % RU L& RQ\ RWAIOHHU IRUPDHVWDXUDQW VHUYLFHYV

,17(552*$725< 12

, ] WKH DQVZHU WR QWHUURJDWRRMLIRH DAY IDFWYXH Q4G L
FLUFXPVWDQFHV WKRW WFRIBSRHOGW'MRI\7\RIRD® VL WLEX WVYHLD WK

WUDGHPDUN_DV VHHQ LQ ([KLELW %RRIU:UEQ \D/QD XRUDKHY YVRUR D



,17(552*$725< 12

.l WKH DQVZHU WR ,QWHUURJDWRUNQWLI\ DO®OL Q@ LW IQH \Dv
LQIRUPDWLRQ DERXW 'HO 7DFRYV FR QM BIQW\ RIQD WKKCHN 158/
WUDGHPDUN_DV VHHQ LQ ([KLELW %RRU2U® \D/QD XRUWDKHNY VRUR D

,17(552*$725< 12

'RHV 'HO 7DFR FRQWHQG WKDW LE®WH KOOUW  DORW \KHDHIDC
([KLELW % RU LQ DQ\ RWKHU IRUPDWFRQQWHWFVWLRQLZLIE 3R
VHUYLFHV"’

,17(552*$725< 12

.| WKH DQVZHU WR ,QWHUURJDWRRMLIGH DA IDFW¥XH QG U
FLUFXPVWDQFHV WRDBWRYV XSBRRW WQ WIOR ®DW R D W VIHG KADKWH DIFS 8
WUDGHPDUN_ DV VRIHQQ @ QKR WKW WILRUP PWFRBPHUFEHHLQ FRQ
ZLWK SUHVWDXUDQW VHUYLEHV ~

,17(552*$725< 12

, ' WKH DQVZHU WR ,QWHUURJDWRUNQWLI\ DOOLQLWIRQH \DM
LQIRUPDWLRQ DERXW '"HO 7DFRYV AR WHEWI$R €/ (W KWDWD G W PO
VHHQ LQ ([KLELW % RU LQ DQ\ RWKHWURHPDQ FRWD YAMRWHR
SUHVWDXUDQW VHUYLFHYV ~

,17(552*$725< 12

, ] WKH DQVZHU WR ,QWHUURJDWRRMLIFRH 'HOV7DE RN K HG D WL
XVH RI WKH 1$8*/(6 WUPIBEG PLDU N[KDELW K% UIRURU® DMQ\R B W W\ (

FRQQHFWLRQ ZLWK SUHVWDXUDQW VHUYLFHV -



,17(552*$725< 12

.l WKH DQVZHU WR ,QWHUURJDWRRMLIRH 'HOV7 DG RY K HG D WLt
XVH LQ 8 6 FRPPHUFH RI WKH 1$8*/(6 WW D& RRDIUN DDV RWKE L
RU VW\OH LQ RRQONMDXRIQ QWWHUYLFHV ~

,17(552*$725< 12

.| WKH DQVZHU WR ,QWHUURJDWRRMLIGH DA IDFW¥XH QG U
FLUFXPVWDQFHV VXUURXQGLQJ 'HO FRPRRV FGID R/IH WRK HI LI$\B ¥V (
WUDGHPDUN_ DV VHHQ LQ ([KLELW % LRU FIRD QK VRMRCH Z LMK P
VHUYLFHV ~

,17(552*$725< 12

.l WKH DQVZHU WR ,QWHUURJDWRUNQWLI\ DO®OL QLW IQH \Dv
LQIRUPDWLRQ DERXW IHOVTD KR fiVL G IBNGWN KR LB /EGH WUDGHPD L

VHHQO LQ ([KLELW W IRURARMWDRUY RWRGIHL W R FAROOWHIFXANUIRQW VHU®

,17(552*$725< 12

$SWWDFKHG_KHUHWR DV ([KLELW & LV D VHULHV RI SKRW
SUHGHFHVVRU LERXWKBSBHVW RQ RQ@HBHHWLQWVDI'HO 7DFF
ILVW DOO ORFDWLRQV E\ DGGUHVV DERFOKXGW Q X EXQWYR W VO LZF
VLIQV RU VLPLODUWKBQARDG VIR E#HGOAKWGH GLVSO

,17(552*$725< 12

JRU HDFK ORFDWLRQ LGHQWLILHG LQ@URMSRDWHHMNEBD QYW
ZKLFK WKH VDPH VLJQV DV VHHQ LQ HHOUHLQW & RH ZR B GODHS

ZHUH RQ GLVSOD\



,17(552*$725< 12

3URYLGH DOO IDFO® BDQWFXASWDIQFHY VXUURXQGLQJ 'H
GLVSOD\ WKH_VLJIOW & RHQVL O LQUIEN MIKH DROMR 158D/ 6

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQRRUMRNGRQSDDBR XWVK H
VHHQ LQ ([KLELW &DROW R LEPHDWWLQV LW®M ZRUG 1$8*/(

,17(552*$725< 12

.l WKH DQVZHU WR ,QWHUURJDWRUVYFIR. EH LYQ IGHWIHXLEO DW
UHFHQW XVH E\ '"HO 7DFR RI WKH 1$8*L(BLW Wp RWPDQY ND QD \R WK i
RU VW\OH LQ 8 6REORPFMULRHK LZQ WK 3UHVWDXUDQW VHUYLFHYV

,17(552*$725< 12

, ] WKH DQVZHU WR  QWHUURJDWRRYXLURH WKN GQ  WHK\WH ®X LL
'HO 7DFR PRVW UHFHQWO\ XVHG WKH 1[$38*FE(L6WW ORGJH P Q UINQ \D
IRUPDW RU VW\OHFH Q@B BFREQRPWURAD ZH WXL FHNVVWD XUDQ

,17(552*$725< 12

, ' WKH DQVZHU WR ,QWHUURJDWRUNQWLI\ DOOLQLWIRQH \DM
LQIRUPDWLRQ UHJDUGLQJ 'HO 7DFRYV PRV WDUHHRPW NXVHDR
([KLELW % RU LQ DQ\ RWKHU IRUPDWFRQQWHWWLHR QLQ@L8 K SRR
VHUYLFHV ~

,17(552*$725< 12

BURYLGH DOO IDFWV DQG H[SODLQHIMOODFRYNXDP QW B QIF\N
SDUDJUDSK RI WKH 1RWLFH Rl 2SS RDILWMWIOQ QWK B R/PP2R5@ FO\DH

LQ WKH 1$8*/(6 PDWALRQ ERWRHMYV FORWKLQJ DQG IRRG LW



,17(552*$725< 12

,GHQWLI\ DOO ZIRW®BWLRY LMD WG DMOL R Q FIRI \S DU D J |
WKH 1RWLFH RI 2SSRVLWLRQ WKDW 32S®RYBY RIZIXW \D Q®
1$8*/(6 PDUN LQ FRQOWY¥ WIORR@® ERW&E DWHPV ~

,17(552*$725< 12

SURYLGH DOO IDFW VFDWQEX H B/OQIFH VD WBBFWRTV XS A Hd WD WH
SDUDJUDSK Rl WKH 1RWLFH RI 2SSR&H®& MXE WKDQW £DI6 WP
WLPH PRQH\ DQG HIIRUW LQ DGYHUWLFDLQN BYBUSWKPR\WDQJV
SUHVHUYLQJ WKH JRRGZLOO DVVRFLDWHG WKHUHZLWK ~

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQRIPYWRR Q Q K5IDDIDG ILC
WKH 1RWLFH RI 2SSRVLWLRQ WKDW 3:DEERRYNW KO VWH [FSHH QRERHY
HITRUW LQ DGYHUWLLYL QWY QG8SURBFREIDNWRDRYG WRHUHVHUYLC
JRRGZLOO DVVRFLDWHG WKHUHZLWK ~

,17(552*$725< 12

SURYLGH DOO IDFW VF DWW H B/OMIFH\DWBBFWTV XBSAaHd W WH
SDUDJUDSK RI WKHWRRQ FHK B W2 2SSFREWP\DHUWN \KDYB8EHBERPH GLVYV
RI DQG DVVRFLDWHG LQ WKH PLQGOLRIZWWK WNIHRS/H D P& XD

SURYLGHU RI JRRGW WG DHRYIHFB QGHR | KFQUEH3J BNV RIS SR 8*/(6 P



,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHYV ZLWK LQRUIPWWRR Q Q KIDIDG ILC
WKH 1RWLFH RI 2SSRVLWLRQ WKDW 32SSR\GHVWLQFNLMGHPRI
DVVRFLDWHG LQ WKH PLQGV RI WKH WIDRMHH WD S/ PX U HIODV h
SURYLGHU RI JRRGCW WG DHRYIH-B QGHR | KFQUEH3J BV RIS SR 8*/(6 P

,17(552*$725< 12

SURYLGH DOO IDFW VFDWQEX H B/OIFH VD WBBFWRTV XBSaHd WD WH
SDUDJUDSK Rl WKH 1RWLFH RI 2SSRNRWIIHIO WKIHMW 12/6I5RW H
ZLWK 1$8*/(6 LQ ABBS\RWBIXUDQWYV WRGD\

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHYV ZLWK LQRUIPWWRR Q Q KIDIDG ILC
WKH 1RWLFH RI 2SSRVLWLRQ WKDWWHS8S8RDNMRFRQW/H QG XZH W W F
LQ 2SSRVHU V UHVWDXUDQWYV WRGD\ ~

,17(552*$725< 12

3URYLGH DOO IDFW VFDQRX R\ B/@MLFG \D O7 OBFW T V X3S & H WD WH
SDUDJUDSK RI WKH 1RWLFH Rl 2SOR$SWORPDWKRQY 3$S/aDLL
$SSOLFDQW V SULQFLSDO DQG SUHHFDWARKP SO HIGQ WHRU N W
1$8*/(6 WUDGHPDUN E\ DQ\ PHDQV QHFHM/® R ILLIHOX RIQQ W K\
7UDGHPDUN 2IILFH ~

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK L QORIUPDWRRQLQ HIDWIELL
RI WKH 1RWLFH RI 2S\8@VOQWHRIQ OW RQ WSISIS OLFDWW DMQR $SS

SULQFLSDO DQG SUHGHFHVVRU LQ LQWRHWVHY¥WUH=LMIKEBDUVER*



WUDGHPDUN E\ DQ\ PHDQV QHFHVVDUUDKGFRRGWRHB W& H UHR®
21ILFH -~

,17(552*$725< 12

SURYLGH DOO IDFW VFDWQEX H B/OQIFH VD WBBFWRTV XBSaHd WD WH
SDUDJUDSK RI WKH 1RWLFH Rl 2SBRVDLD®WGE REH KD W Gk X\@ ISHR L
QRU =LHEDUWK DFWXDOO\ XVHG WKH IDFH FRIQHG] FRUW RPD N W.K)
DQG UHVWDXUDQW VHUYLFHYV DV RI ODUFK

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQORUPWWRRQL Q HIDWIBILL
RI WKH 1RWLFH RI 32>X%RYR @ ILRRQRWRD WHRW KHUG$SBOLADQW Q
DEFWXDOO\ XVHG WKH DSSOLHG IRU FDIZNWLIKQFPRRRHWED DQG
VHUYLFHV DV RI ODUFK

,17(552*$725< 12

SURYLGH DOO IDFW VF DWQREX H B/OMIFH\DWBBFWTV XBSAaHd W WH
SDUDJUDSK RI WKH 1RWLFH RI 2SSRVLWLRQ WKDW 3>X@S
SUHYLHZ 1LJKWY UHIHUHQFHG LQ W KWKWS P HRHIP N @ B/P WWR WSHDE
GLG QRW RFFXU XQWLO DW OHDVW RU

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQORUPWWRRQLQ HIMDWIBIL
RI WKH 1RWLFH RI 2SSRVLWLRQ WKDW 33>X@SRQ LQIRUPDWLI
UHIHUHQFHG LQ WKH VSHFLPHQ VXEPWWRVWOOG HZ1MW BVHL IGE B UQH

XQWLO DW OHDVW RU



,17(552*$725< 12

SURYLGH DOO IDFW VFDWQEX H B/OQIFH VD WBBFWRTV XS A Hd WD WH
SDUDJUDSK RI WKH 1RWLFH Rl 2S8RVD®Y¥GREH O/IKHDIW =1>EKEDSR.
DGYHUWLVH DHYLBEHXZIOHNKW T XQWLO

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQORUPWRRQLQ HIDWIBLL
RI WKH 1RWLFH RI 25GRYR QY LIRQ) RURDWLREDDD®/E EHGLARW D/
UIDXJOHV 3UHYLHZ 1LJKWY XQWLO

,17(552*$725< 12

SURYLGH DOO IDFW VFDWQEX H B/OIFH VD WBBFWRTV XBSaHd WD WH
SDUDJUDSK RI WKH 1RWLFH RI 2SSRVLWLRQ WKDW 3>X@S
SUHYLHZ 1LJKWY PHQX GHSLFWHG LQEWHKW K YHFRIP @ QG PHXEP LWV
8VH GLG QRW HKLVW DDORBI DWW R RWSSEURPWB® XQWLO BU

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQORUPWWRRQLQ HIDWIBIL
RI WKH 1RWLFH RI 2SSRVLWLRQ WKDW 33>X@SRQ LQIRUPDWLI
PHQX GHSLFWHG L gPWWH HMSHBNRKKG BB BWRHSOOHJIJH 8VH GLG
DV RI ODUFK DQG ZDV QRW FUHMRWHG XQWLO DSSUR[LPDW

, 17(552*$725< 12

SURYLGH DOO IDFW VF DWQREX H B/OMIFH\DWBBFWTV XBSaHd W WH
SDUDJUDSK RI WKH 1RWLFH Rl 2S8RVDYGREHWKHDIW GHXW@W KR
QRU $SSOLFDQW ZHUH NQRZLQJO\ XVLQJ WKH 1%$8*/(6 PDUN

FDIHWHULD RU UHVWDXUDQW VHUYLFHYV DV RI ODUFK



,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQORUPWWRRQL Q HIDWIBILL
Rl WKH 1RWLFH RI 2>X%RYR @ ILRRQRWRD WHRW KHYG=EHEDHIWK QR
ZHUH NQRZLQJO\ XVLQJ WKH 1$8*/(6 P DUMWLR® | HUH §PH IGWIHQ
UHVWDXUDQW VHUYLFHV DV Rl ODUFK

,17(552*$725< 12

SURYLGH DOO IDFW VFDWQEX H B/OIFH VD WBBFWRTV XBSaHd WD WH
SDUDJUDSK Rl WSKSHRM RWLFQ WKRWREL OQSREHDQHRURDMWHEDUYV
WKH 1$8*/(6 PDUN RQ RU DURXQG ODUFKuXVH LQ GLR> RDHRWF BDP B
WKH PHDQLQJ RI 8 6 & ft D

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK L QORIUPDWRRQLQ HIDWIBILL

Rl WKH 1RWLFH RI 2SSRVLWLRQ WKD3W HE®@WRQVLXQM R URPI DWKLHR |

PDUN RQ RU DURXQG ODUFK G PG WRW ROBXQOWNWIR RME
86 & t D

,17(552*$725< 12

SURYLGH DOO IDFW VF DWW H B/OMIFH\DWBBFWTV XBSAaHd W WH
SDUDJUDSK RI WSKSHRL RWLLFQ WKDRPWRQ DPQ SREHOQHRURDMWHD UV
WKH 1$8*/(6 PDUN LQ FRQQHFWLRQ ZLWE& D RWDKRQWW L3WXW HH

XVH RI D PDUN LRXWUMHRIGLQODGOM ¥8D& &SHILQHG E\N



,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQORUPWWRRQL Q HIDWIBILL
RI WKH 1RWLFH Rl 2SSRVLWLRQ WKDW HEX®@ WRQVLXQM R URP DWKLIR
PDUN LQ FRQQHFWLRY Y MKz GILIGL KR WY B RV ME R GRD DL 8 B UXW L Q
WKH RUGLQDU\ FRXUVH RI WUDGHY DV GHILQHG E\ 86 & 1t

,17(552*$725< 12

SURYLGH DOO IDFW VFDWQEX H B/OIFH VD WBBFWRTV XBSaHd WD WH
SDUDJUDSK RI WKH 1RWLFH RI 2SGRVYWILR ® IWX DAG HALDAS 8
IRU WKH PDUN LGHOSWILED® LR® WRNOSHDIAWVHO\ RUYUSBHWH
$SSOLFDQW V SXUB RWWREUH/ RUZEBERVIHWHBH RSBV W Q LQWHL

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQORUPWWRRQL Q HIDWIBILL
RI WKH 1RWLFH RI 2B @R\SLONERQ W K BREHUHDO/ KILHS IRMWDU D W L R Q
LGHQWLILHG LQ VRKID G S SO NVHIDW LRRUQUFAWHOGMD GALIQD O\ $SHED LFD Q!
VHUYLFHV DUH WKRVH RI 2SSRVHUHRMW?2SSRVHU V SUHGHFEHVV

,17(552*$725< 12

3URYLGH DOO I|DFW VFDQRX R\ B/@MLFG \D O7 OBFW T V X3S & H WD WH
SDUDJUDSK RI WKH 1RWLFH Rl 2 SORWHIGNIRRD WHKYWFH\D @G S |
&ODVV IRU FDIHWHULD DQG UHVKHD $SBQWF D WU RQF HIVU HD W .
UHODWHG WR 2SSRVHU V 7UDGHPDU M SHJIA LW UIRQICRHF WRR Q |
FORWKLQJ QDPHO\ VKLUWVYV W VRMKNLQJ CPO® KKODM\G MV 1B AN/ =
WKH VDPH RU D VLPLODU FODVV Rl SHOVUWD®WDRMWH BR QLMWXY HI

UHVWDXUDQW VHUYLFHV WR °



,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQORIUPWWRRQLQ HIDWIIL
RI WKH 1RWLFH RI 2B @R\EIOVNERQ W XDE\B 8 OLLAH GOMRKH UMQ-DUN LR QD C
FDIHWHULD DQG UHVWDXUDQW VHUYQLFHYH IMXIUFEHYQYW®\LQ
2SSRVHU V 7UDGHPDUN 5HJLVWUDWLRQRORMHFWLRQ IRUWKS &0
QDPHO\ VKLUWY W VKLUWYV DQGFKDWGMWHEN SYRPRHNUHEG RO
D VLPLODU FODVV RI UHVWDXUDQW BRQMXY?Y HLYS WIRH G KRRK U
VHUYLFHV WR °

,17(552*$725< 12

3URYLGH DOO IDFW VFDQRX M /MOMLFG \D O7 OEW TV X3S & H WD W
SDUDJUDSK RI WKH 1RWLFH RI 2SB5RWHM LIR® * M6 [P L3N UER
$SSOLFDQW LV EDUUHG E\ WKH SURWLWKRQVHOVR@ WERDW LW
FRPSULVHV D PDUN ZKLFK VR UHVHPE GH\RQ SFHRMHW VIR UD G H
DQG 7UDGHPDUN 5HJLVWUDWLRQ 1R SRVHU [8QG QLR \DE\DXQ\G
WR EH OLNHO\ ZKHAWLROHBLWX FRIQ-MBR R B\R FEIDXYSOERQIXVLRC
RU WR GHFHLYH ~

,17(552*$725< 12

,GHQWLI\ DOO ZLWQHVVHV ZLWK LQORUPWWRRQLQ HIDWIEIL
RI WKH 1RWLFH RI 2SSRVLWLRQ WKDWDUN @H $SEWUBPMNQALW Q R IE
WKH SURYLVLRQV RI 8 6 & ¥ ® QVRY WKXHRUHB VR RWKSD
ZKLFK VR UHVHPEOHV 2SSRVHU V 7UDGHPDURNQ$S S0 DFCH/PIDRJQ

SHILVWUDWLRQ 1R SUHYLRXVO\ XVHG E\ 2SSRVHU D



ZKHQ XVHG LQ FRQQHFWLRQ ZLWK WKRQJIRWRIGRQ R P I$\8\W O NFD

GHFHLYH ~

'‘DWHG 6HSWHPEHU

%\ E | ,BBBBBBBBBBBBBBB

.HOO\ . 3IHLIIHU

$PH]FXD OROO $VVRFLDWHV 3 &
( /LQFROQ $YH 6XLWH

2UDQJH &$

SWWRUQH\V IRU $SSOLFDQW
=,(%$57+ +2/',1*6 //&



&(57.).&$7( 2) 6(59,&(

, FHUWLI\ WKDW D FR33/RASWKH IRDGTRLD 2)
,17(552*$725,(6 126 ZDV VHUYHG XSRQ ',16025( 6+2+/ //3 FR
'HO 7DFR E\ HPDLOLQJ RQH FRS\ RQORZEWH RO Y LG X D ®AR ONLI
FRXQVHO Rl UHFRWH® IRDFRHJL& WQ DBV Y SURFHHGL

$SULO %HVO

DSULO EHVO#GLQVPRUH FRP
*RYLQGD 'DYLV

JRYLQGD GDYLV#GLQVPRUH FRP

',16025( 6+2+/ //3
( WK 6WUHHW 6WH
&LQFLQQDWL 2KLR

s

%\ BBBBBBBBBBBBBBBB
.HOO\ . 3IHLIIHU
$0(=&8% 02// $662&,$7(6

( /LQFROQ $YH 6XLWH
2UDQJH &$
$WWRUQH\V IRU $SSOLFDQW
=, (%$57+ +2/',1*6 //&



EXHIBIT A



372 )RUP 5HY
20% 1R (Is

7UDGHPDUN 6HUYLFH ODUN $SSOLFDWLRQ 3UL
7($6 30XV $SSOLFDWLRQ

6HULDO 1XPEHU
J)LOLQJ 'DWH

NOTE: Data fields with the' are mandatory under TEAS Plus. The wording "(if applicable)" appears where the field is only mandatory
under the facts of the particular application.

7KH WDEOH EHORZ SUHVHQWY WKH GDWD DV HQW

,QSXW )J)LHOG (QWHUHG

7($6 30XV

<(6

0%$5. ,1)250%$7,21

&2/25 6 &/%$,0(
,| DSSOLFDEOH

??27.&567?2(;3257 ?,0%$*(287
Lk 29 7 2[PO 2 )7. -3
63(&,$/ )250 <(6
86372 *(1(5$7(" ,0$*( 12
/,7(5%/ (/(0(17 1$8*/(6
&2/25 0$5. 12

"(6&5,37,21 2) 7+( 0$5.
DQG &RORU /RFDWLRQ LI DSSOLFDEOH

7KH PDUN FRQVLVWY RI D GHVLJQ F
EHORZ WKH ZRUG 1$8*/(6 ZLWK WEk
WKH GHVLJQ

3,;(/ &2817 $&&(37%$%/(

<(6

3,:(/ &2817

[

5(*,67(5

3ULQFLSDO

$33/,&%$17 ,1)250%$7,21

2:1(5 2) 0$5.

'HO 7DFR //&

S5HTXLUHG IRU 8 6 DSSOLFDQWYV

675((7 &RPPHUFHQWUH '"ULYH
&,7< /IDNH JRUHVW
67$7(

&DOLIRUQLD

&28175<

8QLWHG 6WDWHYV

=,3 3267%/ &2'(
S5HTXLUHG IRU 8 6 DSSOLFDQWY RQO\

I(*$/ (17,7< ,1)2508$7,21

7<3(

[,0,7(" 1,$%,/,7< &203%1<

67$7( &28175< :+(5( /(*$//< 25*$1,=("

&DOLIRUQLD

*22'6 $1' 25 6(59,&(6 $1' %$6,6 ,1)250%$7,21

I ILYH D
H OHWW



,17(51%$7,21%/ &/%$66

,'(17,),&%7,21

),/,1* %%$6,6

$'',7,21$/ 67$7(0(176 6(&7,21

75%$16/$7,21
LI DSSOLFDEOH

75$16/,7(5%$7,21
LI DSSOLFDEOH

&/$,0(' 35,25 5(*,675%7,21
LI DSSOLFDEOH

&216(17 1%$0( /,.(1(66
LI DSSOLFDEOH

&21&855(17 86( &/$,0
LI DSSOLFDEOH

$77251(< ,1)250%$7,21

1$0(

),50 1$0(

,17(51%/ $''5(66

675((7

&,7<

67$7(

&28175<

=,3 3267%/ &2'(

3+21(

)3

(0$,/ $''5(66

$87+25,=(' 72 &20081,&$7( 9,$ (0$,/
27+(5 $332,17(' $77251(<
&255(6321'(1&( ,1)250%$7,21
1$0(

),50 130(

,17(51%/ $''5(66

675((7

&,7<

67%$7(
5HTXLUHG IRU 8 6 DSSOLFDQWYV

&28175<

=,3 3267%/ &2'(
3+21(

)$;

(0$,/ $''5(66

SHVWDXUDQW VHUYLFHV
6(&7,21 E

7KH DSSOLFDQW FODLPV RZQHUVKLS RI 8 6
IXPEHU V

-RVKXD $ /RUHQW]
'LQVPRUH 6KRKO //3
6XLWH

(DVW WK 6WUHHW
&LQFLQQDWL
2KLR
8QLWHG 6WDWHV

MRVKXD ORUHQW]#GLQVODZ FRP
<HV
$SULO / %HVO /\QGD ( 5RHVFK .DWKU\Q .

-RVKXD $ /RUHQW]
'LQVPRUH 6KRKO //3
6XLWH

(DVW WK 6WUHHW
&LQFLQQDWL

2KLR

8QLWHG 6WDWHYV

MRVKXD ORUHQW]#GLQVODZ FRP



$87+25,=(' 72 &20081,&%$7( 9,% (0$,/

<HV

)(( ,1)250$7,21

180% (5 2) &/$66(6

Y(( 3(5 &/$66

7278/ )(( 3%,

6,*1$785( ,1)250%$7,21

6,1$785(

MDFN WDQJ

6,*1$725< 6 1$0(

-DEN 7 7DQJ

6,*1%$725< 6 326,7,21

$VVRFLDWH *HQHUDO &RXQVHO

'$7(6,%1("




7UDGHPDUN 6HUYLFH ODUN $SSOLFDWLRQ 3ULQFLSDC

7(%$6 30XV $SSOLFDWLRQ

6HULDO 1XPEHU
J)LOLQJ 'DWH
7R WKH &RPPLVVLRQHU IRU 7UDGHPDUNYV

0%$5. 1%$8*/(6 VW\OL]J]HG DQG RRDIUMNWK GHVLJQ VHH

7KH OLWHUDO HOHPHQW RI WKH PDUN FRQVLVWYV RI 1$8*/(6
7KH DSSOLFDQW LV QRW FODLPLQEKH PORWN BFR @VLVIWVXRIHDRGMKIH @ RUNLYH DGMDFHQ
1$8*/(6 ZLWK WKH OHWWHU 1 FXWWLQJ LQWR WKH GHVLJQ
7KH DSSOLFDQW 'HO 7DFR //& D OLMRUNPQ®LJHBEXQGWU AR D@\ZY HRIDOMOLIRUQLD K
&RPPHUFHQWUH 'ULYH

/IDNH )RUHVW &DOLIRUQLD

8QLWHG 6WDWHV
UHTXHVWV UHJLVWUDWLRQ RI WK H B\RMNHG H@ DVUK\H VB-QULYLIFE &\ D W/ K G 13 Q W HRAA.GOAG 5HI0
HVWDEOLVKHG E\ WKH $FW RI -XO\ 86 & BHFWLRQ HW VHT DV DPHQGH

)RU VSHFLILF ILOLQJ EDVLV LQIRUPDWLRQ IRU HDFK LWHP \RX PXVW YLHZ WKH GLV
,QWHUQDWLRQDO &0ODVYV S5HVWDXUDQW VHUYLFHV

,QWHQW WR 8VH 7KH DSSOLFDQWUKR VHDWERWFX JIKG\W KLH) I $| OVLFFD® W RDXMHLEQWAHRP FR B |

RULQ FRQQHFWLRQ ZLWK WKH LGHQWLILHG JRRGV DQG RU VHUYLFHV 86 & B6HF

7KH DSSOLFDQW FODLPV RZQHUVKLS RI 8 6 5HILVWUDWLRQ 1XPEHU V

7KH DSSOLFDQW V FXUUHQW $WWRUQH\ ,QIRUPDWLRQ
-RVKXD $ /RUHQW] DQG $SULO / %HVO /\QGD ( 5RHVFK .DWKU\Q . 3U]J\ZDUD RI 'LQ
6XLWH
(DVW WK 6WUHHW
&LQFLQQDWL 2KLR
8QLWHG 6WDWHV

7KH DSSOLFDQW V FXUUHQW &RUUHVSRQGHQFH ,QIRUPDWLRQ
-RVKXD $ /RUHQW]
'LQVPRUH 6KRKO //3

6 XLWH
(DVW WK 6WUHHW

&LQFLQQDWL 2KLR
SKRQH
ID[
MRVKXD ORUHQW]#GLQVODZ FRP DXWKRUL]HG

$ IHH SD\PHQW LQ WKH DPRXQW RI KDV EHHQ VXEPLWWHG ZLWK WKH DSSOLFDWL
'"HFODUDWLRQ

7KH XQGHUVLIJQHG EHLQJ KHUHE\ ZDUQHG WKDW ZLOOIXO IDOVH VWDWHPHQWYV DQC



8 6 & 6HFWLRQ DQG WKDW VRRIGC 2ZURID IXIONH OPVIH WW RSBIPEQIWWKH YDOLGLW)\
UHJLVWUDWLRQ GHFODUHV WKDW KH VKH LV SURSHUO\ DXWKRUL]JHG WR H[HFXWH W
WKH RZQHU Rl WKH WUDGHPDUN VHUYLFH PDUN VRXJKW WR EH UHJLVWHUHG RU LI
EHOLHYHVY DSSOLFDQW WR EH HQWLWR WE W RHVWH R/IXIK KVPORIW N Q RRZFOARGBUHAFERQYG REUHDW
DVVRFLDWLRQ KDV WKH ULJKW WR XVH WKH PDUN LQ FRPPHUFH HLWKHU LQ WKH LC
ZKHQ XVHG RQ RU LQ FRQQHFWLRQ ZLWK WKH JRRGV VHUYLFHV RI VXFKKYRWBEEG WHKI
VWDWHPHQWY PDGH RI KLV KHU RZQ/WQ RAHPHGMAVDRIMHGW LRXH L Q LRGJ WIKMWUARK D G EHOL

6LIQDWXUH MDEN WDQJ 'DWH 6LIJQHG
6LIQDWRU\ V 1DPH -DFN 7 7DQJ
6LIQDWRU\ V 3RVLWLRQ $VVRFLDWH *HQHUDO &RXQVHO

5$0 6DOH 1XPEHU
5$0 $FFRXQWLQJ 'DWH

6HULDO 1XPEHU
,QWHUQHW 7UDQVPLVVLRQ 'DW "HG -XQ (7
7(%6 6WDPS 86372 )7. ;5 50 50 0
| D EG FH HD EH D
DG HH & &






EXHIBIT B






EXHIBIT C
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i E









(:+,%,7 %

WR $SSOLFDQWYYV ORWLRQ WR

7KLV ([KLELW LV D VHW RI 5HTX}
RI '"RFXPHQWY ZKLFK FRQWDLQV
([KLELW $



1 7+(81,7( 67$7(6 3$7(17 $1' 75%$'(0$5. 2)),&(
% ()25( 7+( 75%$'(0$5. 75,%/ $1' $33($/ %2$5"

,Q WKH PDWWH U TRU DSGH.MCHGN 638 BWHWDWLRQ 6HULDO 1R
ODUN 31$8*/(6°
BEBBBEBBBBBBEBBBEBBBBBBBBBBBE

(] 7%3&2 11&
2SSRVHU
2SSRVLWLRQ 1R
Y

=,(%3$57+ +2/',1*6 //&
SSTFRW

$33/,&%$1796 ),567 6(7 2) 5(48(676 )25

352'8&7.,21 2) '2&80(17$%1' 7+,1*6 126

3XUVXDQW WR WKH 7UDGHPDUN 5XO HYD GMKHD L5 OTHIN. DRO
$SSHDO %RDUG 377$%° DQG WKH DS S0 BRRFGEGXYHIG HY)BA 3!
$SSOLFDQW =,(%$57+/€2/33SBOLFDQW’ KHUHE\ UHTXHVWV WK
//& 3'HO 7DEFR° ZLWKLQ GD\V Rl WKH VHUYLFH RI WKHVH
LQVSHFWLRQ WKH IROORZLQJ FRRSQHVD O @GR OXHIH G N ER
UHVSRQVH WR $SSOLFDQWYV )LUVW'BAXPRRBHNTRBGWAK LRU V3 L

SWKH 'RFXPHQW B5HTXHVWYV ' DQG VSBRY H\R PSR DNIQW ' RAA
SHTXHVWV

'(),1,7,216

7KH IROORZLQJ GHILQLWLRQV D Q GRI QWK\NHJ XRERMXIPRH@WY VEHDTC
KHUHLQ
7KH SKUDVH 3'HO 7DFR° VKDOO PHD® Q@SSRWNHQWOR

IRUPHU RZQHU RIHFSOR\GIH AVAHWRMIDIHNVY RUVJJRYWHODWWRUHVHQ

l,



RQ LWV EHKDOI DQG VKDOO LQFOXIGHLDWH SSDHGHPRM VARRPLS DY
RZQHG RU SDUWLD®O\RRZRW &HUX B ¥ OGN GZ ERRE Q QN KH. 8 QL W |
D IRUHLJQ FRXQWU\

7KH WHUP 3GREXPHQW  VKDOO PHRQ @I@RUWDW®Y LREO K
KDV EHHQ VWRUHG UHFRUGHG RU ARPPHKGQLFMDWHG DIEG YD §
DXUDOO\ UHSURGXRHWG. ®06 WHKH Y & HRH ®U VXRW BYLELTD\ RI HJ
DQG QRW E\ ZD\ Rl OLPLWDWLRQ FRUUHVSRQGHQFH OHWYV
SXUFKDVH RUGHUV EHPRWYGW RPMQIONMINGHDYUHHPHQWWY S
GUDZLQJV RU VNHWFKHV WDSHV RU ODVFYHPGSDEORVRISEI
SKRWRJUDSKY HOHFWURQLF PDLO WX®WH URBIHULMW LU 8D R K|
UHFRUGLQJ FKDUWV VXUYH\V ZHEVRWH YSDUHVXFRGZ UHSRQW
ZKHUH WKH RULXH BRVIMHWDRVRQ QFWRIW R G\ 7DF FF ROV RIG HU\ |
HYHU\ VXFK ZULWLQJ RU UHFRUG ZKHUH VXFK FRS\ LV QRW |
VXFK FRS\ FRQWDLQWBQWFERRW @ROWDSSHDU RQ WKH RULJL

7KH WHUP 3WKLQDO KDD@J PHDH) REMHERWSRRLWLRC
FRQVWUXFWLRQ RU QDWXUH

7KH WHUP 3FRQFHUQLQJ  PHDQV WHO MWL QY LVGRI QB t
FROQVWLWXWLQJ DQG RU LQ FRQQHFWLRQ ZLWK

$ GRFXPHQW RU WKLQJ 3SUHODWLQUVRUWRIHUQLQJ
VXEMHEW PHDQV DQ\ GRFXPHQW RU WHKL@W DA RN W HPREFARSAULLHAH
LGHQWLILHY VWDWHY UHIHUV WRW LGHDOWN EHEWK K IRWF @ X GIMD

ZLWKRXW OLPLWDWLRQ GRFXPHOQWYVUFBRFXRHQWY WKH SUHSI



7KH WHUPV *WUDGHPDUN" RU 3P D UMD UNM OKRGGO W E\L
PDUNV FHUWLILFDWLRQ PDUNV DQG WUDGH QDPHV DV GHILQ

7KH SKUDVH 31RWLFH Rl 2SSRVLWLRH) RVRSSRVRMWL®
ILOHG -XO\

7KH WHUP *$QWDHUS$ SKDLTFO® W TV $MVZHU ILOHG $XJ

7KH WHUPYV 3DOO” DQG 3HDFK’ VKD®® HMFEKRQVW U XH (

7KH WHUP 3D QGN WKHD® W EH GROXGH YVRU  DQG YLFH

7KH XVH Rl WRHRY ID@QUI\XDOROWG | RO VRO XQ POXBOI® WLKRHH Y

*(1(5%/ ,16758&7.216

, I \RX FODLP WKDW DQ\ GRFXPHQW H HIURMMWWHIG DIO
LQIRUPDWLRQ IDOOLQJ ZLWKLQ WKH WLFKSHVRORVWKIBURFXOHUJ(
LGHQWLI\ ZLWK VXIILFLHQW SDUW LWR GIRWPLOM\OI RID FKX UB/RIVH\G |

WKLQJ VHSDUDWWEe\ZELMKK \B N VEHBIYWPGDYSWDIWHOHJIH

D WKH EDVLV RQ ZKLFK WKH SULYLOHJH LV FODL|
E WKH DXWKRU RI WKH GRFXPHQW LI DSSOLFDEC
F HDFK LQGLYLGXDO RU RWKHU SHUVREHUR ZIKR

ZDV VHQW RU RWKHUZLVH GLVFORVHG
G WKH GDWH RI WKH GRFXPHQW
H WKH W\SH RI 8 RMXHPHOQPHPRUD Q@G XP HWF DQG
I WKH JHQHUDO VXEMHFW PDWWHU RI WKH GRFXI
<RX DUH QRW UHTXHVWHG WR SURRUEBWIRQ LEHIAKLERKR

FODLP SULYLOHGH OFMXW REEK WRIRWPRW MWKQLQABRFXPHQ



.1l DQ\ GRFXPHQW ZKLFK \RX ZRXO @R KOOM H' RFFUFPGIQRM
SHTXHVW ZDV EXW LV QR ORQJHU E®HRWUWRUHRXHD WRRWUF

ORQJHU LQ H[LVWHLOAHW ISIOW DWH VYWHEDKWGRFEFXPHQW LV

D PLVVLQJ RU ORVW

E GHVWUR\HG

F WUD @RVRMWKIHHLUG WODQG RU

G RWKHUZLVH GLVSRVHG RI DQG UYURUVRKK GlQQY/N

FLUFXPVWDQFHV DIORQ DRI\ VDXEW KR IV B MYKLER Q SSU® [V RVDW H G|
VXFK GLVSRVLWLRWQORBDDBWIRD DOHEYBRFWRBQDQ RI VXF

7KH GRFXPHQWVY SURGXFHG SXUVXDQWKDWRO VEKHYV
VHSDUDWHO\ SURGXFHG IRU HDFK SDWBUQDSK YRH WHKHD VO FEH
FRPSO\LQJ ZLWK WKH SDUWLEXODU SDWNJWRS KK LEEIK WAKKH V'
UHVSRQVLYH

'HO 7DFRTV UHVSRQVHV WR WKH |RWR RZH (BIU RRPFFX/P
VXSSOHPHQWHG WR LQFOXGH VXEV HTRUH®MNGDA HD E T WLKU W& H. QU R
RI 5XOH H Rl WKH )5&3

5(48(676 )25 352'8&7,21 2) '2&80(176 $1' 7+,1*6

5(48(67 )25 352'8&7,21 12

'REXPHQWY DQG WKLQJV FRQFHUQ LIXUR) W W GRESW QQW RV R/ K
EHWZHHQ 'HFHPEHU HVHQIWQW KDKH ZHULH $BH/ BU D QG FRZQHG E

'HO 7DFR



5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLQJV FRQFHUQLQJURURUHODWRLQG W
1$8*/(6 UHVWDXUDQWYV

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLQJVRWRUHEBRWHQJIDY
1$8*/(6 UHVWDXUDQWYV

5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLQJV FRQFHUQL R RUHUHD® WRQJ WR
LQFOXGLQJ ZLWKRXW OLPLWDWLRQWN RS RF®PHFWRYVFREFHVIORQ
DSSOLFDWLRQ

5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLQJV FRQFHU QR JidR UQWHHIMDAN WRI YW
1$8*/(6 PDUN LQ 8 6 FRMRRHUFFHWLRQ ZLWHH QWKIH LU YDFIBE 3
DSSOLFDWLRQ VHULDO QR GULRU WR ILOLQJ VDLG DSS

5(48(67 )25 352'8&7,21 12

'REXPHQWY DQG W KD I\H 6 R Q/F DU QA RYIHDfid2 [ FORM Y QR WWURH X |
WKH 1$8*/(6 PDUN LQ 8 6 FRPPHUFH L QHVRIQGHTFWLIR € GZ IL\Y K8
DSSOLFDWLRQ VHULDO QR

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLQJDWIHIID WG J7 \FR I

FROQWHQWLRQ WK DWL I KMWR/X UQ MOMHOASISRIGIEW BDISWR D XUDQW V|



5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV 'HO 7DFR LQWHQGV WR UHO\ X¢
WKDW LW FXUUHQWOLERXKGV1$8*/(6 WUDGHPDUN IRU SUHVWD.

5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLQJV FRQFHUQLQJDWIHEDID WH J7 R 1
FRQWHQWLRQ WKDW 'HO 7DFR KDV DFWXDOO\ XVHG WKH 1$8*
8 6 FRPPHUFH LQLRMRQOHFWLERQUD QW VHUYLFHV ~

5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLQJV 'HO 7DFR L QWWHROREY/WW R WIHROQ WS
7DFR KDV DFWXDOO\ XVHG WKH 1$8W{6 HV WL D GBHEP DARNY P H Q
FRQQHFWLRDXUDMNVIVHYWLFHYV ~

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLQZAD ARMODMO@QHIJWE &0
ILUVW XVH RI WKH 1$8*/(6 WUDGHPDUMNRQIQH PWLRKUAPDYK RUH
VHUYLFHV ~

5(48(67 )25 352'8&7.,21 12

'RFEXPHQWY DQG WKLQJV FRQFHUQLQAD ARODMNIQHIIWE KO
ILUVW XVH LQ 8 6 FRPPHUFH RI WKH P3N/ FEUWUID\@HP LN F R C
ZLWK SUHVWDXUDQW VHUYLFHYV ~

5(48(67 )25 352'8&7.,21 12

'REFXPHQWY DQG WKLQJV FRQFHUQIFQOP RDLUEDDWLIQN WRL

RU FRPPHUFLDOV XVHG RU RITHUHG B\*/HOWWDP R HAKD.BFK LR X



WR SUHVHQW LQFOXGLQJ ZLWKRXWKH BKWIW\WIBDSKWKBWWHBF

([KLELW $
5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLRUWHRQMWHQQ LWVRKWQHWURPROYXKBOQOQOD
OLPLWDWLRQ 'HO 7DFRYV ZHEVLWH PDOO]PGIK\ D EWVWIRNNY QW ]
UDGLR FDWDORBDHOHWNVURXOICHMMWRHOU B WRRIRW ERIQRE & XQIHYV  E X
VLIQV LQFOXGLQJ MIDQWMWM VIOW HWHYGLEROOW RIQVFOXRELDGY H I
UHVWDXUDQWY SRVWHUV DQG RU RWEKH(B RIHW WWDLXDUM\Q WQV HKIL
SURGXFWYVY KDYH EHHRD S ERPRVWRHPR D BIG RQY WKH IXWXU

5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLQJV FRQFHUQLIDIWR R QJ H Q DSADLUDII WIRS
WKH 1RWLFH RI 2SSRVLWLRQ WKDW 32S®RYBY RIZIXKW \D Q®
1$8*/(6 PDUN LQ FRQOWY¥ VWIORR@® ERW&E DWHPV ~

5(48(67 )25 352'8&7,21 12

'REFXPHQWYVY DQG WKLQJV FRQFHUQLQIWRLIR Q HOD V8 DQJID WRE
WKH 1RWLFH RI 2SSRVLWLRQ WKDW 3RBRRQMU KO VWH. [FSHH QRSRHJ
HIIRUW LQ DGYHWRWLQRILW\QG$BU/RE PEDNVRDPAG WBHSUHVHU"
JRRGZLOO DVVRFLDWHG WKHUHZLWK ~

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQ@HOBRQPHUQR CBVERRIF RV DODOBIU L
WKH 1RWLFH RI 2SSRVLWLRQ WKDW 32SSR\GHW WL QFaNLOGHPRI
DVVRFLDWHG LQ WKH PLQGV RI WKH WIDROHH D @& DX EZAIODV h

SURYLGHU RI JRRGW W@E& DHRYIHFB QGHR | KFQUEH3J BV RIS SR 8*/(6 P



5(48(67 )25 352'8&7.,21 12

'REXPHQWYV DQG WKL@HOBRQBH VYR IBVIRRIF RV DDWHIJIU L
WKH 1RWLFH RI 2SSRVLWLRQ WKDWWE8YRDAHMR F RDWH G XZH W W |
LQ 2SSRVHU V UHVWDXUDQWY WRGD\ ’

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLQ@WRRQUHQ BW UQJ WDFS |
WKH 1RWLFH RI 2S SORRH. WIOR@ WV WERHS $HE@ DRODIMIFD®R WS\ SULQF
DQG SUHGHFHVVRU LQ LQWHUHVW WKHEDSBW/K6 KWOUYDHG B WIMH\P &
PHDQV QHFHVVDU\ LQFOXGLQJ WKHIFRFPRUMNLRIQLRH IUDXG R

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLQ@WRRQUHQ BW UQJ WDFS |
WKH 1RWLFH Rl 2SSRVLWLRQ WKDW HtW@SB B IRHOREPRDWLRR!
DFWXDOO\ XVHG WKH DSSOLHG IRU MDDNWKQFPRRWHUED DQG
VHUYLFHV DV RI ODUFK

5(48(67 )25 352'8&7,21 12

'REFXPHQWYVY DQG WKLQJV FRQFHUQLQ@WRRQUHQ B\W UQJ WDFS |
WKH 1RWLFH RI 2SSRVLWLRQ WKDW KHX@DKQ OHM RBUWADMW HE Q
UHIHUHQFHG LQ WKH VSHFLPHQ VXEPWWV$O® HI1HW BVHL IGE GUQH
XQWLO DW OHDVW RU

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLOQOWRRQUHQ BW UD®J WDFS |
WKH 1RWLFH Rl 2SSRVLWLRQ WKDW LHEDIRK 1GQIR UPDW LIRE)

MIDXJOHV 3UHYLHZ 1LJKWYT XQWLO



5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLQJV FRQFHUQLQ@WRRQUHQ W UQRJI WDRS |
WKH 1RWLFH RI 2SSRVLWLRQ WKDW 3>X@SRQ LQIRUPDWLRQ LC
GHSLFWHG LQ WKH VSHFLPHQ VXEPLWWIEOGE JH 8 ¥ H=IGH ED Q WW W
ODUFK DQG ZzDV QRW FUHDWHG XQWLO DSSUR[LPDWHO\

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLQ@WRR QU HQ BW UQJ WDFS |
WKH 1RWLFH Rl 2SSRVLWLRQ WKDW HtW®@BB Q= ILK)ERUMXWQR Q
ZHUH NQRZLQJO\ XVLQJ WKH 1%$8*/(6 P DUMLRI® | HRIH @ DH I6WIHQ
UHVWDXUDQW VHUYLFHV DV RI ODUFK

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLQ@WRRQUHQ BW UQJ WDFS |
WKH 1RWLFH RI 2SSRVLWLRQ WKDW LHXKEB/RKQ L QMH RD WILKRQ 1
PDUN RQ RU DURXQG ODUFK G PG WRW ROBXOQOWNWIR RME

86 & t D

5(48(67 )25 352'8&7.,21 12

'REFXPHQWYVY DQG WKLQJV FRQFHUQLQ@WRRQUHQ B\W UQJ WDFS |
WKH 1RWLFH RI 2SSRVLWLRQ WKDW LHKBEU/RK L ENH RD WLKRHQ 1
PDUN LQ FRQQHFW L RBY K Y MHZ GILIEI KR WY K RVGHV ME R QRD DL 8 B UXW L Q
WKH RUGLQDU\ FRXUVH Rl WUDGHY DV GHILQHG E\ 86 &

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLOQOWRRQUHQ BW UD®J WDFS |

WKH 1RWLFH RI 2SSSSAMWIDRQV W KB Z\OQHIUD/@ LLSH RLVIW UGV LR Q | R



LGHQWLILHG LQ VRKID &S9O NVHIW LRIUA-WHDGHW G IQD O\ SISO LFD Q)
VHUYLFHY DUH WKRVH RI 2SSRVHUHRW2SSRVHU V SUHGHFHVYV

5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLQJV FRQFHUQLQ@WRRQUHQ W UQRJI WDRS |
WKH 1RWLFH RI 2SSRVLWLRQ WKDW \¢>DQ@@ SGWHERQOW MR QB 6 04
FDIHWHULD DQG UHVWDXUDQW VHUQLFHYH IMXIUWUKFEHWYW®\LQ
2SSRVHU V 7UDGHPDUN 5HJLVWUDWLRQRORMHFWLRQ IRUWKS &0
QDPHO\ VKLUWYV W VKLUWYV DQGFKDWGMWHEN SYRPRHNUHG RO
D VLPLODU FODVV RI UHVWDXUDQW BRQMXY?Y HLYS WIRH G KRRK U
VHUYLFHV WR °

5(48(67 )25 352'8&7.,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLQ@WRRQUHQ BW UQJI WDFS |
WKH 1RWLFH RI 2S®RVLWWR Q WLIRIWRI WM KE\ BESOWBFPRW LV ELC
WKH SURYLVLRQV RI 86 & t ® Q VR WYX HRUHR VR B RWPKE
ZKLFK VR UHVHPEOHV 2SSRVHU V 7UDGHPDURN QS IO DFECH/P DRI
5HILVWUDWLRQ 1R SUHYLRXVO\ XVHG E\ 2SSRVHU D
ZKHQ XVHG LQ FRQQHFWLRQ ZLWK WKRQJIRRIGRQ R P I$\8\S O NFD
GHFHLYH -

5(48(67 )25 352'8&7.,21 12

'REXPHQWYV DQG WKR Q JVHRORWLHLIQ WR] PO VO FHQ VHD PR UK

HQWHUHG LQRWR VZRWWKKH HI\$S8H/(6 PDUN



5(48(67 )25 352'8&7.21 12

'REXPHQWY DQG WKLQUWOERMIFHU WRQ J U DOFR RW  SSUOHDVH
PDUNHWLQJ SODQV IRU '"HO 7DFRYV 1$8*/(6 SURGXFWV RU VH
DGYHUWLVLQJ DQG SURPRWLRQDO H® WBIRR P ¥ $BRIL(BKSURG X W
VHUYLFHYV

5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKR Q JWHORWLHUIQWRI\HIO[FBDE R IW RRIQW K
DQG SODQQHG IXWXWHK H HWBHEMN WRH\H @ LT B VRIDX UHEW VHUY
SURGXFWYV

5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLQJV FRQFHUQLQPIRUNHWQQ W MHVW RC
7DFR KDV UHFHLYHG RU FRQGXFWHE WU$SyDW LMQU DVGRI PIDO N DR B
VHUYLFHV RU SURGXFWV

5(48(67 )25 352'8&7,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLQJ (RUPDHEDWQRPJ XVBR (
ZLWKRXW OLPLWDWLRQ QHZV DUWLFGHRW B E FPRP PHSELAFLIDAD IQRA
WKLUG SDUWLHV VVRRAL.O ® HEIGD. [S BORFP EQWRY FRORBYQ W V

5(48(67 )25 352'8&7,21 12

'REXPHQWY DQG WKLQJV FRQFHUQLQUHR BRQMGGMWF HQ JG MR
FRQWURYHUVLHV RQ\SNIRFG HRE&L Q DW RD FREBIQG HDHOQ WHIOLUG SD L
LQYROYHG 'HO 7DFRYV 1$8*/(6 PDUN LQFOXGLQJ ZLWKRXW C

PHGLD SDJHV DQG EORJV



5(48(67 )25 352'8&7.21 12

'RFXPHQWY DQG WKILHOVHE XIREO LQH GRU RIS\SIROIL WM R QA RW L

5(48(67 )25 352'8&7.,21 12

'RFXPHQWY DQG WKLQJV XSRQ ZKLFKXH O JDILER/ WQMBHSQGE W

DIILUPDWLYH GHIH@QV$HYSDOQPBIQWYTV $QVZHU

'‘DWHG 6HSWHPEHU
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WR $SSOLFDQWY{V ORWLRQ WR
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ODLO

R

NSIHLIIHU#DPDODZ QHW KWWSV RXWORRN RIDPBCGRL RZWN HYWD.

Naugles v Del Taco

FKXFN QHDO#GLQVPRUH FRP

yuL 30

7R.HOO\ 3IHLIIHU NSIHLIIHU#DPDODZ QHW!

&MSULO EHVO#GLQVPRUH FRP DSULO EHWGEEELIQYPRRIHHFRPP!IJRRYQQD 5 BGVNWH#GLQVPRUH FRP!
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ODLO NSIHLIIHU#DPDODZ QHW KWWSV RXWORRN RIDPBCGRL RZWY HJWD.

Del Taco, LLC v. Ziebarth Holdings, LLC - Del Taco's discovery
responses
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AmezcuaMoll & Associates, P.C.

Lincoln Professional Center
1122 E. Lincoln Ave., Suite 203, Orange, CA 92867
(714) 2882826 '(714) 4644536

November 3, 2017

VIA EMAIL ONLY

Ms. April Besl

DINSMORE & SHOHL LLP
255 East Hfth Sreet, Se. 1900
Gncinatti, OH 92630

Del Taco LLCv. Ziebarth Holdings, LLC —Opposer’s Lack of Document
Production and Insufficient/Incomplete Discovery Responses

Dear Ms.Bes|,

This letter constitutes ApplicantZIEBARTH HOLDINGS, LLE(*Applicant”) good-
faith attempt to resolve the following discovery disputes informally prior to filing a madion
to compelas required under37 C.F.R.&120(f)(1):

x Del Taco’s dilure to provide anysubstantive response toApplicant’s
Interrogatories, Nos.20 through 23, and 33;

x Del Taco’smcomplete and/or non-responsive answersto Applicant’s
Interrogatories Nos.24 and25;

x Del Taco’s dilure to produce any responsive documents in response to Applicant’s
Requests for Production of Documents, Set onand

x Del Taco’sincomplete and/or non-responsive answers to Applicant’'sRequests for
Production of Documents,Nos.2, 33, 34 and 35

OnSeptember29, 2017, Applicant’s Interrogatories, Set One, and Requests for
Production of Documents, Set Onavere servedon Del Taco WhenDel Tacoserved its
responses onOctober30, 2017, said responses fell short of what is considered meaningful,
substantive, and in good faith. Furthemel Tacofailed to provide a single, responsive
document.



MANY OF DEL TACO'S ASSERTEIBJECTIONS ARE IMPROPER

A. “Unrelated To The Subject Matter ” And “Not Reasonably Calculated To
Lead To The Discovery Of Admissible Evidence”

“Relevance” is a very broad concept in discovery. Each party generally has the right to
“obtain discovery regarding any nonprivileged matter that is relevant to any party's claim
or defense and proportional to the needs of the case,” considering the following factors:

— the importance of the issues at stake in the action,

— the amount in controversy,

— the parties' relative access to relevant information,

— the parties' resources,

— the importance of the discovery in resolving the issues, and

— whether the burden or expense of the proposed discovery outweighs its likely
benefit.
Fed.R. Qv. P.26(b)(1) .

Whether the information sought would be admissible evidence at trial is not the test
under Rule 26. “Information within this scope of discovery need not be admissible in
evidence to be discoverable.” &d.R. Gv. P.26(b)(1) . Each party is entitled to dicovery of
nonprivileged information that is “relevant to any party's claim or defense” so long as it is
“proportional to the needs of the case” in light of the factors set forth in Rule 26(b)j1

Del Tacos pleadings, i.e., thélotice of Opposition by making the allegations that it
does,gives Applicant the right to obtain related discovery and mandatory disclosures from
Del Taco.The issues contained in Applicant’'sliscovery requestsare tailored to the
allegations made in theNotice of Opposition As suchDel Taco’s objections on this bas
are not well-taken.

B. Objections Based On “Confidential, Proprietary And/Or Trade Secret”

The Board’s standard protective order is automatically imposed in this proceeding.
Parties cannot withhold properly discoverable information on the basis of confidentiality
since the terms of the Board’s standard protective order automatically applpee37 CF.R. 8§
2.116(g); s=ealso, e.g., Intex Recreation Corp. v The Colemanl@@.US.P.Qd 1799, 1801
(T.T.A.B2016) (party may not redact confidential information from documents responsive
to document requests);Amazon Technologies, Inc. v. W&3 US.P.Qd 1702, 1706 n.6
(T.T.A.B2009).



During our discovery conference orSeptember 25 2017, the parties agreed to
utilize the Board’s standard protective order. The Board’s standard protective order
provides for two tiers of protected information (1) Confidential and (2) Confidential- For
Attorneys’ Eyes Only (trade secret/commercially sensitive). Parties and their attorneys
shall have access to information designated as confidential, subject to any agreed
exceptions. Outside counsel, but not thouse counsel, shall have access to information
designated as trade secret/commercially sensitive.

Becausewe agreed to utilize the Board’s standard protective order and because said
order makes provisions for the discovery and hanlihg of information and documents
considered “confidential, proprietary and/or trade secret,” there is no basis for Del Taco to
make objectionsalong these lines Be advised that, in instances where a party has refused
to provide discoverable information on such grounds, the Board, where appropriate, may
order the party to provide such information consistent with the terms of the protective
order. 37 CF.R82.120(h).

Il. DEL TACO'S RESPONSES TO INTERROGATORIES MUST BE AMENDED

Interrogatories may seek any information that is discoverable undeRule 26(b) of
the FederalRules of Civil Procedure. Gould Inc. v. Sanyo Electric Cb79 US.P.(B13, 314
(T.T.A.B1973) ("interrogatories may relate to any matters which can be inquired into
under FRCP 26(b)")"A party may take discovery as to matters that are relevant to its
claims and defenses (i.e., those specifically raised in the pleading§ee Mack Trucks, Inc. v.
Monroe Auto Equipment C0181 US.P.(286, 287 (T.T.A.B1974) (opposer must answer
interrogatories concerning allegations in notice of opposition) T.B.M.P. £02.01.

A. Interrogator ies Nos. 20, 21, 22 and 23

These interrogatoriesseek information regardingsigns seen at a Del Taco
restaurant in or about April of 2014 andwitnesses with knowledge of the sameDel Taco
gave no substantive responses, assertiranly that its “discovery is ongoing” and that it will
supplement the responses “as we complete our search.”

First, Del Taco brought this Opposition and, therefore, should be ready with the
necessary evidence to make it case, especially any evidence that is witiisnown
possession, custody or control. Indeed, Del Taco’s Notice of Opposition and various
discovery responses tout this “advertising campaign” from which these pictures were
apparently taken as a basis for its claim that that gtill has rights inthe NAUGLES
trademark for restaurant services. A statement that “discovery is ongoing” is unacceptable
at this stage.



Second, a explained above, the Federal Rules and case law all&pplicant to seek
discovery on matters that are relevant to its claims and defenseslhe Notice of Opposition
and Applicant’s Answer theretospecifically raise the issues of Del Taco’s claimed rights in
the NAUGLES mark for restaurant services such, Del Taco must amend its response&s
Interrogatories Nos. 20, 21, 22 and 23

B. Interrogator ies Nos.24 and 25

These interrogatoriesseeks information regarding Del Taco’s most recent use of the
NAUGLES mark in connection with restaurant services, including specific datefssaid use
Instead of providing a goodfaith and substantive responseDel Tacodirected Applicant to
its response to Interrogatory No. 10.

First, such a response is in violation of the Federal Rules of Civil Procedure, as
discussed in detail below in Sectioml. D.SecondDel Taco’s response to Interrogatory 10
provides no dates, and, therefore, is nonresponsive to these interrogatories. If Del Taco is
claiming that its most recent usage was the alleged “advertising campaign” from Apoil
2014, then it must, in fact, state as much. If, however, Del Taco is claiming that it has used
the NAUGLES mark in connection with restaurant services more recently than April of
2014, it must amend its responses to reflect this allegation

Again, Applicantcantake discoveryon matters that are relevant to its claims and
defenses TheNotice of Oppositionspecifically touts Del Taco’s claimedights in the
NAUGLES mark forestaurant services. Given the foregoing, Del Taco must amend its
responses to Interrogataies Nos. 24 and 25.

C. Interrogator y No. 33

This interrogatory seeks information regarding Del Taco’s allegation in the Notice of
Opposition that it “continues to sell menu items associated with NAUGLES” in its Del Taco
restaurants today.Del Tacogaveno substantive response, assertingnly that its “discovery
is ongoing” and that it will supplement the response “as we complete our search.”

Again, Del Taco brought this Opposition anat this stage there is no good reason
why it cannot answer a basic interrogatory regard what food it serves in its own
restaurants. A claim that “discovery is ongoing” is a blatant stall tactic, evidenced by the
fact that the responsive informationis within Del Taco’s own possession, custody or
control. Del Taco is in the position of the plaintiff. As such, surely did its due diligence
prior to initiating this action and is prepared to give information on this assertion made in
its Notice of Opposition.



Further, Del Taco’s response to Interrogatory No. 34 actually identifies two
witnesses that have information regarding Del Taco’s claimed menu items. This begs the
guestions: how does Del Taco know these individuals have information regarding this topic
if counselhas not already asked ther@lf these two individuals have already been asked
about Del Taco’snenu items, why was the information they gave to counselbot provided
in response to Interrogatory No. 33? Counsel could only have identified witnesses that have
this information by asking said witnesses if they do, in fact, have knowledge of the claimed
menu items and then obtaining the information from the witnesses. Aesponsethat
“discovery is ongoing’is not even logical

Given the foregoingDel Taco must amend its response to Interrogatory No. 33.

D. Interrogatories Nos. 7, 8, 11, 13, 14, 17, 18, 19, 24, 25, 26, 27, 29, 41, 43,
45, and 47

In response to Interrogatories Nos7, 8, 11, 13, 14, 17, 18, 19, 24, 25, 26, 27, 29, 41,
43, 45,and 47, Del Tacomerely refers Applicant to another response given to a different
interrogatory, i.e., “Del Taco directs Applicant to its response to Interrogatory No. X.” These
responses are in violation of the Federal Rules of Civil Procedure and the Tratkrk Rules
and, therefore, must be amended.

Federal Rule of Civil Procedure 33(b)(3) clearly states, “Each interrogatory must, to
the extent it is not objected to, be answeredeparatelyand fully in writing under oath.”
(emphasis added); TBMP 805.04(b). A response that simply refers Applicant to a separate
discovery response does not constitute a “separate” nor “full” response. As such, Dato’s
responses tolnterrogatories Nos. 7, 8, 11, 13, 14, 17, 18, 19, 24, 25, 26, 27, 29, 41, 43, 45,
and 47 vidation the Federal Rules of Civil Procedure and must be amended.

As a reminder, goarty served with a request for discovery has a duty to thoroughly
search its records for all information properly sought in the request, and to provide such
information to the requesting party within the time allowed for responding to the request.
See No Fear Inc. v. Ryt US.P.Qd 1551, 1555 (T.T.A.B2000). A responding party
which, due to an incomplete search of its records, provides an incomplete response to a
discovery request, may not thereafter rely at trial on information from its records which
was properly sought in the discovery request but was not included in the response thereto
(provided that the requesting party raises the matter by objecting to the evidence in
guestion) unless the response is supplemented in a timely fashion pursuant to Fed. R. Civ.
P. 26(e).See Panda Travel, Inc. v. Resort Option Enterprises,94dJS.P.Qd 1789, 1791
92 (T.T.A.B2009); Bison Corp. v. Perfecta Chemie BMUS.P.Qd 1718, 1720 (T.T.A.B.
1987); see alsoT.B.M.P§ 527.01(e) ("Estoppel Sanction”).



Il DEL TACOMUST MAKE A DOCUMENT PRODUCTION

First, it goes without saying that a party may be compelled to produce records or
other evidence in its possession or control in response to a demand for inspection under
the Federal Rules and the Trademark Rules of PractiGéhe production must be completed
no later than the time specified in the request-ed. R. Civ. P. 34(b)(2)(B)Del Tacofailed to
produce even a single page in response to ApplicanBequests.

To avoid a motion to compel, Del Taco must make a thorough and complete
document production in response toApplicant’s requestson or beforeEriday, November
10, 2017. During the telephonic conversaton today betweenthree attorneys from your
firm and me Ms. Besindicated that a document production would be forthcoming today.
Please be advised that, even if we do, in fact, receive a timely document production,
Applicant still reserves the right to object if the production is incomplete

V. DELTACO’'SRESPONSES TO THE REQUESTS FOR PRODUCTION OF DOCUMENTS
MUST BE AMENDED

As an initial matter, we note that Del Tacs respaises make reference to “General
Objections asserted on May 12, 2017,” a date which precedes the filing of the Notice of
Opposition. Del Taco’s responses also state that it is providing “Supplemental Responses to
Applicant’s First Set of Request fobocuments,” whichis also nonsensical. We assume
these statements are typographical errors and/or were inadvertently left in the document
after being taken from responses from a previous proceeding. As such, we have given these
statements no weight.

A. Request No. 2

Request No. 2 seeks documents related to Del Taco’s closure of any and all NAUGLES
restaurants. Del Taco provided no responsgnly meritless objections, namely that this
Request “contains no limitation in scope or time

Del Tacohas asserted rights in the NAUGLES trademark for restaurant servicés
such, Applicant has the right to discovery on any NAUGLES restaurants owned or operated
by Del Taco, including closureof the same. While Del Taco takes issue with the fact that no
limitation was placed on the scope or time of this request, it is not an excuse or reason to
fail to answer altogether. As such, Del Taco must provide a substantive response to Request
No. 2and produce responsive documents if any exist

B. Request No. 33

Request No. 33 seeks documents related to any consumer or marketing testing Del
Taco has received or conducted relating to Del Taco’s use of the NAUGLES trademark for



any services or products. Del Taco provided no response, only meritless objections, redyn
that this Request “seeks production of documents unrelated to any claim or defense.”

The Notice of Opposition alleges that Del Taco enjoys residual goodwill in the
NAUGLES trademark and Del Taco has based its claim of Misrepresentation of Source on
this allegation (19 4, 60,67, 69, 8). Any consumer or marketing tests Del Taco has
received or conducted relating to the NAUGLES trademark would directly speak to the
veracity of this allegation.Therefore, the documents sought are, in fact, related to a claim or
defense. As such, Del Taco must provide a substantive response to Reques8Bland
produce responsive documents if any exist.

C. Request No. 34

Request No. 34 seeks documents related to Applicant's NAUGLES mark, “including
without limitation news articles about Applicant and/or Naugles Corp., communication
with third parties, social media pages, social media comments, blogs and blog comments.”
Del Taco provided no response, only meritless objections, namely that this Request “seeks
production of documents unrelated to any claim or defense.”

Del Taco’s allegations in thé&lotice of Oppositionmake reference to Applicant’s
Twitter Account (11 22-24) as well as specific news articles about Applicant and/or
Naugles Corp. (1 2730). At a minimum, these referenced documents are responsive to
Request No. 34As suchthere is no credible reason for Del Taco’s failure tanswer or
produce any responsive documents While Del Taco takes issue with the fact that no
limitation was placed on the scope this request, it is not an excuse or reason to fail to
answer altogether.

The documents sought are, in fact, related to a claim or defense. As such, Del Taco
must provide a substantive response to Request N84 and produce responsive documents
if any exist.

D. Request No. 35

Request No. 8 seeks documents related to “ discussions, correspondence, disputes,
controversies or proceedings of any kind or nature between Del Taco and any third party
which involved Del Taco’'s NAUGLEMark, including without limitation, communication on
social media pages and blogs.” Del Taco’s response is-mesponsive in that it states that
only documents related to “Applicant and Christian Ziebarth’s infringing use of the
NAUGLES trademark” will b produced. Request No.53specifically asks for documents
between Del Taco an@ny third party. Because Applicant and Christian Ziebarth are not
“third parties,” this response is nonrresponsive.



In addition, Del Taco’s response includes a statement that “it is unaware of any third
party use of NAUGLES in restaurant services,” but fails to includestatement that no
responsive documents exist, in violation of the Federal Rules of Civil Procedure. There are
only three appropriate responses to a request for production of documents: 1) a statement
that there are responsive documents and that either they will be produced or will be
withheld on a claim of privilege; 2) a statement o&n objection with appropriate reasons;
or 3) a statementthat no responsive documents exist (e.g., lost or destroyed or that the
documents are not within its possession, custody, or contrpl See No Fear Inc. v. Ryt
U.S.P.Qd 1551, 1556 (T.T.A.B2000); Fed. R. Civ. P. 34.

Given the foregoing, Del Taco must provide a response that answers the request and
produce responsive documentsf any exist If no responsive documents exist, Del Taco
must state as such.

V. CONCLUSION

Each party has a duty to make a good faith effort to satisfy the discovery needs of its
adversary. Fed. R. Civ. P. 26(p¥e Emilio Pucci International BV v. Sach¢géd8 US.P.Qd
1383, 1387 (T.T.A.B2016) (taking into account the grounds for opposition and
proportionality, the Board found discovery requests tailored to the claims and framed to
seek information that is clearly relevany; Luehrmann v. Kwik Kopy Cor2 U.S.P.Qd 1303,
1305 (T.T.A.B1987); T.B.M.P. £02.01.Del Taco'seferenced discoveryresponses fall
short of what is required to comply with its discovery obligations. Del Taco’s failure to
produce even a single document in response to Applicantequests is unacceptable.

Based on the foregoing discussion and law, we ask tHael Tacoreconsider its
objections and responses to Applicant’discoveryin order to avoid a motion to compelWe
ask that Del Taco provide amended responses and a document production no later
than Friday, November 10, 2017. ShouldDel Tacodecline to do so, we will file a Motion
to Compel substantive responses and a document production.

Sincerely,

Kelly K. Pfeiffer

cc: Rose AmezcuaVoll, Esq.
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